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Coort of Appeals of the District of Colombia. 


No. 2858. 

West Disinfecting Company, a Corporation, Appellant, 

VS. 

W illiam H. Plummer. 


« Supreme Court of the District of Columbia. 

At Law. No. 56370. 

William H. Plummer, Plaintiff, 

vs 

West Disinfecting Company' (a Corporation), Defendant. 

United States of America, 

District of Columbia, ss: 

?»'*«< *!>• District 

hereinafter mentioned, the foiwfng papere\v.2>1lh*f ““S’ 
mgs had, in the above-entitled cause to ^if d and proceed - 

^ Declaration. 

Filed November 15, 1913. 

In the Supreme Court of the District of Columbia, Holding a Circuit 

Court. 

At Law. No. 56370. 

William H. Plummer, Plaintiff, 

vs 

West Disinfecting Company" (a Corporation), Defendant. 

First Count. 

business in the District of Columbia fnr ih l °, es and doing 
»d plrintg ™ engaged 
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prietor of, among other lunch rooms, a lunch room, called the 
F. F. V. Lunch room situated on Pennsylvania Avenue at No. 1008, 
and whereas, the said defendant, the West Disinfecting Company 
was at the time of the grievances hereafter mentioned, and still is 
engaged in the business of manufacturing chemists, and manufac¬ 
ture and make among other things, certain disinfectants or insecti¬ 
cides, one of which they call Kil-Bug, and whereas, heretofore, to- 
wit: on or about the first day of August, 1913, the >aid plaintiff 
purchased for his proprietor a‘ quantity of the insecticide known as 
Kil-Bug, and the said defendant furnished to be used with the said 
purchase a spraver; that at the time of said purchase the said de¬ 
fendant, through its agents, guaranteed that the said insecticide, 
known as Kil-Bug, was not poisonous, but perfectly harmless and 
could be used in the sprayer so accompanying the said pur- 
2 chase, without doing any‘harm to a person using the same. 

that notwithstanding the said guarantee and notwithstand¬ 
ing the said statements aforesaid that the said insecticide was harm¬ 
less and non-poisonous, the said plaintiff in using the same as in¬ 
structed bv the said defendant was injured bv the said sprayer ex¬ 
ploding, and the said insecticide, known as Kil-Bug. by reason of its 
Deing a dangerous and poisonous substance, burned the hands, bodv, 
face, eyes, eve-brows, eye lashes of the said plaintiff and also injured 
his eyes and caused thereby a disease to said eves, known as con- 
junetitis, and that by reason of injuries aforesaid, the said plaintiff 
was compelled to employ physicians and to pay and incur expenses 
to the amount of to-wit, One hundred dollars ($100) and he is still 
compelled to have a physician to attend to his eyes; that his said 
eyes still are greatly injured and that by reason of said burning of 
said body and eves as aforesaid, he suffered great shock and injury 
to his nerves and his said eyes, and his said eyes were impaired and 
will continue to be impaired for a long period of time to the damage 
of the plaintiff in the sum of Five thousand dollars ($5,000). 

Wherefore, the plaintiff brings this suit and claims of the defend¬ 
ant the sum of five thousand dollars ($5,000) besides costs of this 

suit. 

Second Count. 

The plaintiff, William H. Plummer, sues the defendant, the West 
Disinfecting Company, a corporation, having offices and doing busi¬ 
ness in the District of Columbia, for that, heretofore, to-wit: the said 
plaintiff was engaged as manager for one, John G. Noonan, propri¬ 
etor of, among other lunch rooms, a lunch room called the F. F. V. 
Lunch Room, situated on Pennsylvania Avenue, at 1008, and, 
whereas, the said defendant, the West Disinfecting Company 
3 was at the time of the grievances hereafter mentioned and 
still is engaged in the business of manufacturing chemists, 
and manufacture and make among other things, certain disinfects 
ants or insecticides, one of which they call Kil-Bug, and whereas, 
heretofore, to-wit: on or about the first day of August, 1913, the said 
plaintiff purchased for his said proprietor a quantity of the insecti¬ 
cide known as Kil-Bug, and the said defendant furnished, to be 
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pmlS'and u^n P th r e'Zver S v P 7th; at ° f the 8aid 

plaintiff, it was the dutv of ill ! ] h j lnsectl cide to the said 

label, informing the said nlaintiff^f ( l efe “ dant to Place thereon a 
contents of the said insecticide thp° f ^ da ^?rous and poisonous 

and poisonous and said label be^nL^ream^^h^f ***** ^ an g erous 
standing the said requirement hv it*. 9 uire<1 ^ l aw J yet, notwith- 
the said plaintiff the «aid in«p/V ^v 881 ^ defendant furnished 
aforesaid ,and while £ th™^ r th ° Ut the notice or label, 
insecticide was contained evn iJ •> th ® rece Ptacle in which said 

eyes and causing thereby q disep«p 1 an d also injuring his 

titis, and that by reason of in in mV ?J e ® , u ^ nown 85 eonjunc- 

compelled to employ physicians and” Sa ' d P laintiff was 

a...ount of to-wif: 6n'e Ctod ddlSTf,WO^ the 

l>e e<l to have a physician to attend to hisevis thathf, ^ C ° m ' 
still are greatly ininred .mrl tUo* 1 ‘ e ^ es > that his said eyes 

body, eyes as af!Sj tesuffer^ A™™* ° f " id 

cominue'm h"i'miir7f 0 “ d lo h n t ^7™ uV37n7w.il 

d e ^i^nt°the^8um ^ve^tif 8 if ° ^* e 

sides the costs of this suit F thousand dollars ($5,000) be- 

Third Count. 

DiS^tfngSmpllJy T corpSoT l,a ^ the defendan t the West 
ness in the Wstric1 of (SXa for tha? doin 8 husi- 

sa| d Plaintiff was engaged £ e 

proprietor of, among other lunch rooms J t G ‘ Noonan > the 
F. F. V. Lunch room situaZ „n Pen’ , lunc P r ° om called th « 
1008, and whereas, the said defendant 7h J t"?’4 V «“ U ®» at No. 
pany was at the time oTihe erievanci t We £ infecting Com- 
still is engaged in the business of mnnnf le ceafter mentioned, and 

ufaeture and make among other thines*™!**?!? ^ er “ stS ’ and man ' 
secticides, one of which they call k'i'lU<’, ertai ? disinfectants or in- 
to-wit: on, or about the fi da! otXfs’t a ^> "hereas heretofore 
purchased for his said pronrietor •« }™\ the 881(1 plaintiff 

« Kii-Bng ,h, SSSd°tSr £**?• l r w ° 

a sprayer; that it then and there became *rf, sald .purchase, 

ant to inform the said plaintiff of the poisonous^. n °H 7® Sald defe L nd ' 
acter of the said insecticide yet re^ardles ™^. and . dangerous char- 
defendant, through its agents ’neflinenfto ^ dat y> the said 

the said plaintiff the said Insecticide and while the ^l d to 

using the same, the receptacle in whiol, it 6 *" e f a ! d Pontiff was 
burning the hands, bodv ? face ey J ‘vVowf COn 1 tel “ ed ’ ? x P loded - 
plaintiff and also injuring his’eves causing tk 6y f lash , e ^ of the said 
eyes, known as conjunctfffs 171. 7 a dlseas ? to ^ 

5 aforesaid, the said plaintiff’was comMlto/tT 011 °i lnj “ nes ’ 
dans to attend to his eyes; that his said 
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injured and that by reason of said burning of said body and eyes, 
as aforesaid, he suffered great shock and injury to his nerves and his 
said eyes, and his said eyes were impaired and will continue to be 
impaired for a long period of time, to the damage of the plaintiff 
in the sum of Five thousand dollars. 

W herefore, the plaintiff brings this suit and claims of the defend¬ 
ant the sum of Five thousand dollars ($5,000.), besides the costs of 
this suit. 

Fourth Count. 

The plaintiff, William H. Plummer, sues the defendant the West 
Disinfecting Company, a corporation, having offices and doing busi¬ 
ness in the District of Columbia, for that, heretofore, to-wit: the 
said plaintiff was engaged as manager for one John G. Noonan, the 
proprietor of, among other lunch rooms, a lunch room called the 
F. F. V. Lunch Room, situated on Pennsylvania Avenue, at No. 
1008, and whereas, the said defendant, the West Disinfecting Com¬ 
pany was at the time of the grievances hereafter mentioned, and 
still is engaged in the business of manufacturing chemists, and man¬ 
ufacture and make among other things, certain disinfectants or 
insecticides, one of which they call Kil-Bug, and whereas, hereto¬ 
fore, to-wit: on, or about the first day of August, 1913, the said 
plaintiff purchased for his said proprietor a quantity of the insecti¬ 
cide known as Kil-Bug, and the said defendant furnished with the 
said purchase a sprayer; and it then and there became the duty, as 
required by a certain Act, known as the Insecticide Act, of the said 
defendant to properly label the said insecticide, called Kil-Bug, and 
in said label to inform the said plaintiff of the dangerous character 
of the substance contained therein, and also whether or not 
6 the same was a poison, yet, notwithstanding the said duty, 
as required by law, the said defendant, through its agents, 
negligently and wrongfully sold without such label as aforesaid to 
the said plaintiff the said insecticide aforesaid, and the plaintiff 
while using the same was, by reason of the explosion of the recep¬ 
tacle in which it was contained, burned about the hands, body, face, 
eves, eyebrows, eyelashes and also injuring the eyes of the said 
plaintiff, causing thereby a disease to said eyes, known as conjunc- 
titis, and that, by reason of said injuries, aforesaid, the said plaintiff 
was compelled to employ physicians to attend to his eyes; that his 
said eyes still are greatly injured, and that by reason of said burn¬ 
ing of said body and eyes, as aforesaid, he suffered great shock and 
injury to his nerves and his said eyes, and his said eyes were im¬ 
paired and will continue to be impaired for a long period of time, 
to the damage of the plaintiff in the sum of Five thousand dollars. 

Wherefore, the plaintiff brings this suit and claims of the defend¬ 
ant the sum of Five thousand dollars ($5,000.) besides the costs of 
this suit. 

Fifth Count. 

The plaintiff, William H. Plummer, sues the defendant, the West 
Disinfecting Company, a corporation, having offices and doing busi- 
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ness in the District of Columbia, for that, heretofore, to-wit: the said 
plaintiff was engaged as manager for one John G. Noonan, pro¬ 
prietor of, among other lunch rooms, a lunch room called the 
V. Lunch Room, situated on Pennsylvania Avenue, at No. 
1008, and, whereas, the said defendant, the West Disinfecting Com¬ 
pany was at the time of the grievances hereafter mentioned, and still 
is engaged in the business of manufacturing chemists, and 
( manufacture and make among other things, certain disin¬ 
fectants or insecticides, one of which they call Kil-Bug, and 
whereas, heretofore, to-wit: on or about the first day of August, 1913, 
the said plaintiff purchased for his said proprietor a quantity of the 
insecticide known as Kil-Bug, and that at the time of the purchase 
of the said insecticide, known as Kil-Bug, the said defendant, through 
its agents, as a part of the consideration thereof and in order to use 
the said insecticide so purchased, negligently and wrongfully fur¬ 
nished to the said plaintiff a certain receptacle, called a spraver in 
which to use the said insecticide; that sprayer at the time the same 
was furnished to the said plaintiff was defective in that it was not in 
proper condition, in that the exhaust or safety valve failed to indi¬ 
cate when sufficient air was pumped into said sprayer, and that the 
said plaintiff, ignorant of its said condition, was engaged in pumping 
air into the said sprayer, when the same exploded, and the hands, 
body, face, eyes, eyebrows, and eyelashes of the said plaintiff were 
burned by said substance, causing thereby a disease to said eyes, 
known as conjuncti-tis, and that by reason of injuries aforesaid, the 
said plaintiff was compelled to employ a physician to attend to his 
eves: that the said eves still are greatly injured and that by reason 
of said burning of said body, eyes as aforesaid, he suffered great 
shock and injury to his nerves and his said eyes, and his said eyes 
were impaired and will continue to be impaired for a long period 
of time, to the damage of the plaintiff in the sum of Five Thousand 
Dollars. 

Wherefore, the plaintiff brings this suit and claims of the defend¬ 
ant, the sum of Five thousand dollars ($5,000.), besides the costs of 
this suit. 

8 Sixth Count. 

The plaintiff, William H. Plummer sues the defendant the West 
Disinfecting Company, a corporation, having offices and doing busi¬ 
ness in the District of Columbia, for that, heretofore, to-wit: the said 
plaintiff was engaged as manager for one John G. Noonan, propri¬ 
etor of, among other lunch rooms, a lunch room called the F. F. V. 
Lunch Room, situated on Pennsylvania Avenue, at No. 1008, and 
whereas, the said defendant, the West Disinfecting Company, at the 
time of the grievances hereafter mentioned, and still is engaged in the 
business of manufacturing chemists, and manufacture and make 
among other things, certain disinfectants or insecticides, one of 
which they call Kil-Bug, and whereas, heretofore, to-wit: on, or about 
the first day of August, 1913, the said palintiff purchased from his 
said proprietor a quantity of the insecticide known as Kil-Bug, and 
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that at the time of the purchase of the said insecticide, known as 
Kil-Bug, the said defendant, through its agents, as a part of the con¬ 
sideration thereof, and in order to use the said insecticide so pur¬ 
chased, negligently and wrongfully furnished to the said plaintiff a 
certain receptacle, called a sprayer, in which to use the said insec¬ 
ticide; that the sprayer at the time the same was furnished to -the 
said plaintiff was defective in that it was not in proper condition, 
in that the exhaust or safety valve failed to indicate when sufficient 
air was pumped into said sprayer, and the said defendant failed to 
inform the said plaintiff of said defect, and the said plaintiff ignorant 
of its said condition was engaged in pumping air into the said 
sprayer, when the same exploded, the said substance therein burning 
the body, face, eyes, eyebrows and eyelashes of the said plaintiff, and 
also injuring his eyes, causing thereby a disease to said eyes, 
9 known as conjuncti-tis. and that by reason of the injuries 
aforesaid, the said plaintiff was compelled to employ a physi¬ 
cian to attend to his eyes; that the said eyes still are greatiy injured 
and that by reason of said burning of said body, and eyes, as afore¬ 
said, he suffered great shock and injury to his nerves and his said 
eyes, and his said eyes were impaired and will continue to be im¬ 
paired for a long period of time, to the damage of the plaintiff 
in the sum of Five thousand dollars. 

Wherefore, the plaintiff brings this suit and claims of the defend¬ 
ant the sum of Five thousand dollars ($5,000.), besides costs of this 
suit. 

DANIEL W. BAKER, 

JOHN W. STAGGERS. 

A t tome if 8 for Plaintiff. 


Pleas. 

Filed December 5, 1913. 

******* 

First Plea. 

Now’ comes the West Disinfecting Company, a corporation, the 
defendant in the above entitled cause, and for a plea to the plaintiff’s 
declaration and to each count thereof, says that it is not guilty in 
manner and form therein alleged. 

Second Plea. 

The West Disinfecting Company, defendant in the above entitled 
cause for a further plea to the declaration of the plaintiff and to each 
count thereof, comes and defends the w r rong and injury, w’hen, etc., 
and says that by reason of anything in the said declaration alleged, 
the said plaintiff ought not to have or maintain his aforesaid action 
against it, the said defendant, because it says that at the time 
10 of the happening of the said injury and the alleged negli¬ 
gence of the defendant, its agents, and its employees, as afore¬ 
said in the declaration and each count thereof, the said plaintiff 
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grossly neghgently, and without proper care for his own safety and 
although warned therefrom, endeavored to apply the said insecticide, 
known as Kill-Bug, by means of the said sprayer, mentioned in the 
aforesaid declaration and each count thereof, contrary to the instruc¬ 
tions, and m the absence of the defendant, its agents' and employees, 
under such circumstances as to constitute negligence on the part of 
the said plaintiff, contributing to his said injury aforesaid. And 
this the defendant is ready to verify. Wherefore it prays judgment 
whether the said plaintiff ought to have and maintain further his 
aforesaid action against it. 

McLANAHAN & BURTON, 

W. S. CULBERTSON, 

A ttomeys for Defendant. 

Joinder in Issue. 


Filed December 24, 1913. 
♦ * * * 


The plaintiff joins issue on the first and second pleas of the defend¬ 
ant hied in the above entitled cause. 


DANIEL W. BAKER. 
JOHN W. STAGGERS. 


Memorandum. 

March 4, 1915.—Jury sworn and respited. 


^ Amended Declaration. 

Filed March 5, 1915. 

******* 

First Count. 

r..T h ® plain tiff, William H. Plummer, sues the defendant, the West 
Disinfecting Company, a corporation, having offices and doing busi- 
n f ss VL t,le of Columbia, for that, heretofore to wit, the said 

plaintiff was engaged as manager of one John J. Noonan, proprietor 
among other lunch rooms of a lunch called the F F V Lunch 
room situated on Pennsylvania Avenue at No. 1008, and whereas, 
the said defendant, the \\ est Disinfecting Company, was at the time 
of the grievances hereafter mentioned, and still is engaged in the 
business of manufacturing chemists and manufacture and make 

T°'i g n U ^i’ D Certaln , disinfect ants or insecticides, one of 

which th<£ call Kil-Bug, and whereas, heretofore, to wit, on or 
about the first day of August, 1913, the said plaintiff purchased for 
his proprietor a quantity of the insecticide known as Kil-Bue and 
the said defendant furnished to be used with the said purchase a 
sprayer; that at the time of said purchase, the said defendant 
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through its agents stated that the said insecticide was not poisonous, 
but harmless and could be used in the sprayer accompanying the 
said purchase without doing any harm to the person using the 
same; that notwithstanding the said statement aforesaid, plaintiff 
says that the said insecticide was dangerous and poisonous, and that 
the said sprayer accompanying the same to he used with the said in¬ 
secticide so purchased, was at the time the same was furnished to 
the said plaintiff defective in that it was not in proper con- 
12 dition, in that the exhaust or safety valve failed to indicate 
when sufficient air was pumped into said sprayer, and that 
the said plaintiff, ignorant of its said condition, was engaged in 
pumping air into the said sprayer, when the same exploded, and 
the hands, body, face, eyes, eyebrows and eve lashes of the said 
plaintiff were burned by said substance, causing thereby a disease 
to said eyes known as conjuncti-tis, and that by reason of injuries 
aforesaid, the said plaintiff was compelled to employ a physician to 
attend to his eyes; that the said eyes still are greatly injured and 
that by reason of said burning of said body, eyes, as aforesaid, he 
suffered great shock and injury to his nerves and his said eyes were 
impaired and will continue to be impaired for a long period of time, 
to the damage of the plaintiff in the sum of Five Thousand Dollars! 

Wherefore the plaintiff brings this suit and claims of the defend¬ 
ant the sum of Five Thousand Dollars ($5,000.00) besides costs of 
this suit. 


Second Count. 

The plaintiff, William H. Plummer, sues the defendant, the West 
Disinfecting Company, a corporation, having offices and doing busi¬ 
ness in the District of Columbia, for that heretofore to wit, the said 
plaintiff was engaged as manager of one, John J. Noonan, proprietor 
of among other lunch rooms a lunch room called the F. F. V. 
Lunch Room, situated on Pennsylvania Avenue at 1008, and 
whereas the said defendant, the West Disinfecting Company, was at 
the time of* the grievances hereafter mentioned and still is 
13 engaged in the business of manufacturing chemists, and 
manufacture and make among other things, certain disin¬ 
fectants or insecticides one of which they call Kil-Bug, and whereas 
heretofore to wit; on or about the first day of August, 1913, the said 
plaintiff purchased for his said proprietor a quantitv of the in¬ 
secticide known as Kil-Bug, and the said defendant furnished to be 
used with the said purchase a sprayer; that at the time of the said 
purchase and upon the delivery of the said insecticide to the said 
plaintiff, it was the duty of the said defendant to place thereon a 
statement, informing the said plaintiff of the dangerous and poison¬ 
ous contents of the said insecticides, and said plaintiff says that said 
insecticide was dangerous and poisonous and should have contained 
a statement thereon of that fact, and plaintiff further savs that along 
with said insecticide was furnished and sold and at the time of the 
purchase thereof the defendant through its agents as a part of the 
consideration thereof and in order to use the said insecticide so pur¬ 
chased, negligently and wrongfully furnished to the said plaintiff a 
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® ( ^ al fh r f*t ptac e ’ ca ed t sp ™ ver ' in which to use the said insecti- 
the sprayer at the time the same was furnished to the said 

the "f defe r l ! ve ln , that .;t was not in proper condition, in that 

nn C * w or safet y valve failed to indicate when sufficient air was 
pumped into the said sprayer, and the said defendant failed to in- 

14 'f s ? ld t P“ °l ?« ld defect, and the said plaintiff 

int,?! 1, °^ lte ! ' a,< condition was engaged in pumping air 
into the said sprayer, when the same exploded, the said sub- 

of (he • U , r ff ng tl ,' e ! Jod >'’ / ac . e ’ e - ves > eyebrows and eve lashes 

of the said plaintiff and also injuring his eyes, causing thereby a 

disease to said eyes known as conjuncti-tis, and that bf reason of 

the injuries aforesaid, the said plaintiff was compelled to employ a 

phj sician to attend to lus eyes, and that the said eves still are greatly 

injured and that by reason of said burning of said body, and eyes^ 

as aforesaid, he suffered great shock and injury to his nerves and 

his said eyes, and his said eyes were impaired and will continue to be 

impaired for a long period of time, to the damage of the p'aintiff 
in the sum of Five Thousand Dollak 8 P-aintitt 

J™ erefore ‘be plaintiff br 'ngs this suit and claims of the defend- 

thfs suit SUm ° f ^ lhousand Dollars ($5,000.00) besides costs of 

DANIEL W. BAKER, 

JOHN W. STAGGERS, 

Attorneys for Plaintiff. 

Supreme Court of the District of Columbia. 

Friday, March 5, 1915. 

Session resumed pursuant to adjournment, Mr. Justice Gould 
presiding. 


Come again the parties aforesaid, in manner aforesaid, and the 
same jury that was respited yesterday; whereupon, after hearing 
the evidence further, the plaintiff with leave of the Court files an 
amended declaration herein, and- the pleadings to original dedar“ 
bon are to stand as pleadings to said amended declaration; there¬ 
upon, the jury after the case is given them in charge upon their oath 
say, they find the issue herein joined in favor of tire plaintiff and 

LarT($2 1S 000 00) SeS ^ reaS ° n ° f the P remises at Two thousand dol- 

15 Motion in Arrest of Judgment. 

Filed March 8, 1915. 

* * * * * * * 

Now comes the defendant, the West Disinfecting Company a 
corporation, and moves the court to arrest the judgment on the ver¬ 
dict returned herein on the 5th day of March, A. D. 1915 to favor 
2—2858a ’ 
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of the plaintiff on both counts of the plaintiff’s amended declara- 
• tion for the reasons following, namely: 

1. Because of fatal defects apparent on the face of the 1st and 
2nd counts of said amended declaration. 

2. That both counts of said amended declaration failed to state 
a cause of action. 

3. On the ground that it is apparent on the face of the amended 
declaration that there was no privity of contract existing between 
the plaintiff and defendant in this cause at the time of the accident 
therein set forth. 

McLANAHAN, BURTON & CULBERTSON, 

Attorneys for Defendant. 

Messrs. Daniel W. Baker and John W. Staggers, Attorneys for 

Plaintiff: 

Please take.notice that the foregoing motion will be heard on the 
13th day of March, A. D. 1015, or as soon thereafter as counsel may 
be heard 

McLANAHAN, BURTON & CULBERTSON, 

Attorneys for Defendant. 


Supreme Court of the District of Columbia. 

Saturday, March 27, 1915. 

Session resumed pursuant to adjournment, Mr. Justice Gould 
presiding. 

******* 

Now come here as well the plaintiff by his Attorney Mr. D. W. 
Baker, as the defendant by its Attorney Mr. William S. Culbertson; 
whereupon the motions of defendant filed herein for a new trial and 
in arrest of judgment coming on to he heard, it is consid- 
16 ered that said motions be, and hereby are each overruled, to 
which defendant notes an exception as to the motion in 
arrest of judgment, and judgment on verdict is ordered. 

Therefore it is considered that the plaintiff herein recover against 
defendant herein the sum of Two thousand dollars ($2,000) with 
interest thereon from this date, being the money payable by said 
defendant to plaintiff by reason of the premises together with the 
costs of suit, to be taxed by the Clerk, and have execution thereof. 

The defendant by its Attorney in the presence of Attorney for 
plaintiff, notes an appeal to the Court of Appeals of the District of 
Columbia, and the penalty of the bond on said appeal to act as a 
Supersedeas is herebv fixed in the sum of Three thousand dollars 
($3,000). 

Memorandum. 

April 29, 1915.—Supersedeas bond approved and filed. 
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Assignments of Error. 

Filed June 2, 1915. 

******* 

John R. Young, Esquire. Clerk of Supreme Court of the District of 
Columbia, Washington, District of Columbia: 

the ' Vest Disi . nfectin S Company, a corporation, 
de 1 nates the following as it* assignments of error in the above en- 
titled cause: 

J!’ e Cou , rt ® rr ^ d refusing to direct a verdict for the defend- 

? , ei ] d °J the Pontiff s case upon the ground that the acts 
of the defendant complained of were not the proximate cause of the 

injury of the plaintiff, and upon the further ground that 
defendant "herein° f ( ‘ 0n,ra<,t ,)etween the plaintiff and the 

2. The Court erred in granting the plaintiff’s first praver 

T IP® £ our ‘ ® rred , in granting the plaintiff’s second praver 
’• TheCourt erred m refusing defendant’s first, praver 

I, S onr I elTed ! n refusing the defendant’s second prayer. 

7 tk erre 1 ‘. n reftwiiR the defendant’s fourth prayer 

s I, n°' ,r ! erre ‘? - ,n refusing the defendant’s fifth praver. 

of judgment” ,n 0V ® rrulinK th ® d efendant’s motion in arrest 

McLANAHAN, BURTON & CULBERTSON, 

Attorneys for Defendant. 

Memorandum. 

June 15, 1915.—Bill of Exceptions submitted. 


Designation of Record. 
Filed June 17, 1915. 


Jo p n . R - Y ou "f Esquire, Clerk of Supreme Court of the District of 
Columbia, Washington, District of Columbia: 

In the matter of the appeal of the defendant, the W’est Disinfect¬ 
ing Company, a corporation, in the above entitled cause from the 
judgment entered therein on the 27th dav of March, 1915 the de 

SSJSl wT - & 

18 o m! ie s declaration filed November 15, 1913. 

^-1 he defendant’s pleas filed December 5, 1913. 

3. Memorandum of Joinder in Issue, notice of trial and mem- 
orandum of Note of Issue. 
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4. Memorandum of the swearing of the jury on March 4, 1915. 

5. Plaintiff’s amended declaration filed by leave of Court on 
March 5, 1915 and order of Mar. 5, 1915, permitting it to be filed 
and other pleadings to stand (M. 60, p. 341). 

6. Memorandum of verdict. . Q 1Qir . 

7. Motion in arrest of judgment filed March o, iyio. 

8. Memorandum overruling the motion for new .trial and mo¬ 
tion in arrest of judgment on March 27, 1915. 

9. Judgment on verdict. - 

10. Memorandum of appeal in 0 P e ^ o °^ t A ^ d fixing °* * Up 
sedeas bond at three thousand dollars ($3,000.00). 

11 Memorandum of the filing and approval of the supersedeas 

k °!2 Memorandum of submission of bill of exceptions aiid sign¬ 
ing of bill of exceptions (copy of bill of exceptions, which was 

signed in duplicate to he filed in Court of Appeals). - 

*13. Memorandum of order, or orders if anv, extending the tim 

for filing the transcript of record in the Court of Appeals. 

14. ‘^^isnmen^of error and tins designation^ ^ 

Attorneys for Defendant. 

Copy of the foregoing designation of record received this 2nd 
day of June A. D. 1915 & is 0 . K. DA?JTEL w BAKER; 

Attorney for Plaintiff. 


19 


Memorandum. 


Tulv 12 1915 .— Time to file Transcript of Record in the Court^of 
Appeals of the District of Columbia extended to, and including t e 

second day of August, 1915. 

Supreme Court of the District of Columbia. 

Tuesday, July 13th, 1915. 

Session resumed pursuant to adjournment, Hon. Wendell P. Staf¬ 
ford. Justice, presiding. 

♦ »*****• 

Bv Judge Gould. 

The Court having this dav signed the Bill of Exceptions, as of 

20 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I John R Young. Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
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19, both inclusive, to be a true and correct transcript of the record 

according to directions of counsel herein filed, copy 0 P f which is made 

part of this transcript, in cause No. 56370 at Law wherein William 

H. Plummer is Plaintiff and West Disinfecting Company « £ 

re“n sTid Cou"rt ant ’ aS tHe Sflme remains "P° n the files of 
In testimony whereof, I hereunto subscribe mv name and affix 

thfs itX .uS CUy ° f Wa?hinKt ° n ’ in ?aid District > 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

21 In the Supreme Court of the District of Columbia. 

At Law. No. 56370. 

William H. Plummer, Plaintiff. 

vs. 

West Disinfecting Company, a Corporation, Defendant. 

Bill of Exceptions. 

Be it remembered, that the above entitled cause came on for trial 
before Mr. Justice Gould, Justice of the Supreme Court of the District 
ol Columbia and a jury regularly empanelled on the 4th and 5th 
days of March A. D. 1915. 

n “ i " w - 

Present on behalf of the defendant, William S'. Culberton Es- 
quire. 1 

Thereupon, the plaintiff, William H. Plummer, being called as a 
witness for and on behalf of himself, testified that at the present 
time he is Proprietor of the Mt. Vernon Cafe, and that in August, 

.If, he . wa ® General Manager for John J. Noonan, who was Pro- 
pnetor of the Maryland Lunch Room at 610 Ninth Street, The 
V^nia Theatre, The Stag Hotel and the F. F. V. Lunch Room at 
1008 Pennsylvania Avenue. Mr. Plummer was then asked what 
his duties as General Manager were and he testified as follows: “I 
had absolute charge of Mr. Noonan’s business, and saw that every¬ 
thing ran properly. He was at the time of this accident in Europe 
In buying this preparation from the West Disinfecting Companv 
I had the right to make the purchase and see that the place was 
kept properly cleared of bad odors and different insects and so forth, 
which I bought this preparation for, for disinfecting the place.” 

Mr. Plummer further testified that his general duties were to super¬ 
intend the four places owned by Mr. Noonan and that while 
22 he was in charge in August 1913, he purchased from this 
defendant Company five gallons of "‘Kill Bug” and a tank 
or sprayer to use in applying it; that he purchased it on the 1st 
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day of August or the last day of July from Mr. Herman who rep¬ 
resented himself as the agent of the West Disinfecting Company; 
that Mr. Herman called to see him several times prior to the making 
of the sale. 

The witness was then requested to state in substance what Mr. 
Herman said at the time he came to see him about purchasing “Kill 
Bug” and the witness testified as follows: 

“Mr. Herman came in at least three different times to see me to 
make this sale, and 1 asked him the price of it, and we agreed on 
that part, and also the price of the tank, and we agreed on that, 
which I thought was a little high, and in making the sale I asked 
Mr. Herman at lca>t three different times if it was poisonous, and 
the reason T asked him that was because we ran a lunch room, and 
in spraving this stuff around, the cooks might lay a steak around, 
or a chop or ovster, or something like that, and T was afraid some 
of this stuff might get on it and injure some of our patrons, and to 
safeguard us from an accident of that kind 1 asked him three times 
was it poisonous, or would it hurt anybody at all, and he said. No, 
Mr. Plummer, you can l>e absolutely sure it is not poisonous. You 
can drink it if you want to. The odor makes the bugs disappear, 

and it is for disinfecting purposes.’ 

“Q. He said the odor made the bugs disappear? A. Yes, sir, 
the odor, and it was for disinfecting purposes.” 

The witness then testified that the “Kill Bug” was delivered, part 
of it, in the spraver and part of it in a can or tank and he thereupon 
produced the spraver and the tank before the jury ; he then testified 
that three gallons'of the “Kill Bug” was delivered in the can with¬ 
out anv label at all and two gallons of it was delivered in the sprayer; 
that Mr. Herman, the agent of the West Disinfecting Company, told 
him to pump up the spraver the same as you would a bicycle 
23 or automobile tire and that in pumping it up the automatic 
valve on the side would blow off when there was enough air 
pressure in it and that after the sprayer was pumped up the stop¬ 
cock could be turned on and the “Kill Bug” could tie sprayed around 

The witness then testified that on the evening of August 4th 
while he was pumping the sprayer the whole thing exploded and 
came up in his face; that it came out of the hose here (indicating) 
and around the threads here (indicating) in the top of the sprayer; 
that those present at the time of the explosion were Henry Billing-, 
a colored boy who was employed in the lunch room a man named 
Dan Stevenson and a fellow bv the name of 1 lank M. M alter , 
flint when the spraver exploded the fluid came up to hi> face and 
burnt Wm and burnt his suit of clothes and his hands and some 
cot into his eyes; that the accident happened between seven and 
£h o ! clock and that he went immediately to the Emergence 
Hospital and had Doctor Carr, who was in charge of the hospital, 
treat him for his burns; that the Doctor put medicine on his face and 
eves and hands; that the Doctor called lus burns first degree burns. 
The witness then testified that he went to the drug store to get some 
medicine and then went home; that he did not leave the house the 
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SrH™n!L ab : Ut t ' relVe °’° lock and at tllat «ent. to 

for hi?eve” 10 18 Un eye 8 P eclalist and that he treated him 

The witness then testified that he suffered a great deal of nain 
from his burns, so much that lie had to call Doctor Hammett up at 

a, h U n ! e n' a r at „ that til,,e ’ livi "« at Mr. Noonans home and 
that he called Doctor Hammett up there to come and tell him what 

to get to stop the pain; that his eyes hurt so that he could not prop- 

" "n d,ltles at ,llsht hccimse he had a lot of clerical 
work to do as well as managing and because the electric light hurt 

,Mrfti ,hat '!. ', rtd . not ' vor .n glares prior to the accident, but that 
Doctoi Hammett had prescribed glasses for him and told him he 

had to wear them; that prior to the accident he had never had his 
eyes examined by an oculist and never had had to go to an oculist 
f °r any injury to his eyes; that he lost time off from his work 
24 constantly especially at night, and that he lost time on ac¬ 
count of the light hurting his eyes; that his eves hurt him 
very much and that lie suffered all of the time; that he used the 
Doctor s prescriptions; that his eyes hurt him very badlv as soon as 
the light struck them and for that reason the‘Doctor prescribed 
glasses to keep the light out; that at first he went to see the Doctor 
t"o or three times a week; that he has been wearing colored glasses 
on and off every since the Doctor prescribed them; that on the 7th 
day of August the Doctor told him to put on glasses and wrote a 
prescription out which he had filled bv Mr. Leese on 9th Street 
which made about ten pairs of glasses he had; that the glasses lie 
had at the trial were an amber color but that the first ones were 
darker. 

The witness then testified that for a period of three or four months 
he lost time from his work right along; that he had to come to his 
place of business no matter how’ much he suffered on account of the 
fact that Mr. Noonan was away; that during that time he suffered 
pain in his eyes which continued down to the present time; that 
every time he caught cold parts of his eyes hurt terribly; that the 
pain in his e\es effected his sleep and made him extremely nervous. 

The witness then testified that on the day after the injurv Mr. 
Guy Camp, General Manager of the West Disinfecting Company for 
the District of Columbia, called to see him regarding his injury 
and that Air. Camp said at that time that the sprayer ought never 
to have gone out of the office, and that the valve was ouf of order 
and that Mr. Camp also said at that time that the sprayer was too 
much w’orn around the middle. 


The witness then testified that Doctor Carr treated him at the 
Emergency Hospital and that his bill was $2.00; that Doctor Ham¬ 
mett was still treating him and that his bill was close to $100; that 
Doctor Shute also examined his eyes during the previous summer 
just a few’ days before the West Disinfecting Company’s Doctors 
examined him; that Doctor Hammett was his special Doctor and 
that he had examined him a few’ days before; that he was 
25 examined by the defendant’s physicians, Doctor Lamb and 
Doctor Newell, at which time Doctor Hammett was not 
present. 
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The witness then testified that a bill was rendered for the “Kill 
Bug” which he purchased in the name of the Maryland Lunch 
Room Company; that the bookkeeper misplaced the original hill and 
that while he had made a search for it in the place where it ought 
to be he had been unable to find it; that the original bill was for five 
gallons of “Kill Bug”, $8.75 and one tank or sprayer $5.00, which 
made the original bill $13.75; that subsequently the West Disinfect¬ 
ing Company sent two other bills which had no charge on them for 
the sprayer and that Mr. Camp had said that the charge for the 
sprayer was left off' because it was not on the ledger. 

These bills were offered in evidence by the plaintiff and are as 
follows: 

Plaintiff’s Exhibit No. 1. 

Monthly Statement. 

Washington, D. C., 9-1-1913. 

To West Disinfecting Co., Dr., 1226 H Street N. W., Manufacturing 
Chemists, Disinfectants and Disinfecting Appliances. 

Laboratory, Works, and Office, Orchard and Barn Streets, Long 

Island City, N. Y. 

Maryland Lunch Room, 610 9 St. N. W., City. 

Terms, Net Cash. Telephone, Main 1624. 

1913, 8/2. As per bill rendered. 8.75 

*26 Plaintiff s Exhibit No. 2. 

Monthly Statement. 

Washington, D. C., Feb. 1, 1914. 

To West Disinfecting Co., Dr., 1226 II Street N. W., Manufacturing 
Chemists, Disinfectants and Disinfecting Appliances. 

Laboratory*, Works, and Office, Orchard and Barn Streets, Long 

Island City, N. Y. 

Maryland Lunch Room, 610 9th St. N. W., City. 

Terms, Net Cash. Telephone, Main 1624. 

19-3, Aug. 2, As per bill rendered. 8.75 

The witness then testified that Mr. Herman told him that he would 
have to have a sprayer to use the “Kill Bug” and that it would be of 
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f°° d t0 him "ithout a sprayer; that thereupon the question of 
RTfuTJ! 16 , U P, an<1 ,\ Ir : Her inan said that it would be $5.00; that he 

wo^ld fp m r° Ug “i"’®" P/u tty high and Mr - Herman said he 
Ld thafh 1- ' Ca . n 'P and see , lf he could get it any cheaper for him 
“ d , i tllat , he would let him know, but that the sprayer which was 
produced in Court was sent down with the can of “Kill Bug” 

I he witness then testified that he was not at any time, prior to the 
accident, shown a label of “Kill Bug”. He then produced a label 

which was marked Plaintiff’s Exhibit No. 3 and admitted into evi- 
dence. It was as follows: 


Plaintiff's Exhibit No. 3. 

Kil-Bug. 

A Powerful Insecticide for Destroying and Repelling Bed Bugs 
Carpet Bugs. Fleas, Roaches, Ants and Other Insects. 

Especially adapted for use in public and private institutions 
kitchens, etc. ’ 

, Directions. 

Guaranteed by the 

West Disinfecting Co. under the Kil-Bug kills bv contact 
Insecticide Act of 1910. Squirt freely in all cracks and 

„ . i crevices. Also behind picture 

oenal No. loo. moulding back of picture frames, 

.. * n baseboards on wood and metal 

beds, mattresses, springs, etc. 
Guaranteed by the 6 ’ 

West Disinfecting Co. under the 

Pure Food and Drugs Act of . 

June 30th, 1906. 

Notice.—Be careful to keep 
Serial No. 1955. away from Fire and Flame. 

West Disinfecting Company, Manufacturing Chemists, 

12 East 42nd Street, New York. 

Branches in principal cities. 

The witness then testified that this label was given him by Mr. 
Camp at 1226 H Street about two weeks after the sale of “Kill Bug”; 
that he had asked Mr. Camp why, if he was selling poison, he did not 
put a label on it so a man would be extraordinar-y particular in 
handling it and that Mr. Camp had told him that the can ought to 
be labeled “Poisonous” according to the law of the District ; that Mr. 
Camp then gave him the label which was introduced into evidence 
as Plaintiff’s Exhibit No. 3 and said that that label ought to 
28 have been on the can and also a label representing a skele¬ 
ton and cross bones to indicate that “Kill-Bug” was poisonous. 

3—2858a 
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The witness then testified that on all three occasions when he had 
talked with Mr. Herman about purchasing “Kill-Bug” Mr. Herman 
had told him that it was absolutely non-poisonous and that one could 
drink it if he wanted to; that the reason he wanted to know* whether 
it was or was not poisonous was because he did not want a damage 
suit against the Maryland Lunch Room Company by somebody get¬ 
ting “Kill-Bug” on a steak, oyster or a chop. 

The witness then testified that he had taken some of the “Kill- 
Bug” out of the can and delivered it to Mr. Staggers, one of the at¬ 
torneys in the case. 

Upon cross examination the witness, Mr. Plummer, testified that 
he had known Mr. Herman in a casual way for six months or a year 
prior to the injury; that on three different occasions Mr. Herman had 
tried to sell him “Kill-Bug”, that Mr. Herman had seen him at the 
Maryland Lunch Room and also at the Stag Hotel. 

“Q. He explained to you the purpose of Kil-Bug, did he? A. He 
told me it was for disinfecting purposes. 

“Q. At that time were these lunch rooms infected with water-bugs 
and vermin of a similar kind? A. Not very much; it was for disin¬ 
fecting purposes, and for getting rid of odors around the lunch room. 

“Q. There were some water-bugs around there? A. A few. 

“Q. You were contemplating purchasing some substance that 

would eradicate those bugs? A. \ es, sir. 

“Q. You understood the purpose of Kil-Bug, did you not; you 
understood that the purpose of it was to remove those bugs? A. To 
disinfect the place. I thought it would remove the bugs.” 

29 The witness then testified that Mr. Herman had told him 

that the “Kill Bug” would drive the bugs away by its odor; 
that he did not see the word “Kill Bug” until after it had been sold 
to him; that Mr. Herman called it a disinfectant, that he did not 
remember that Mr. Herman had used the phrase “Kill Bug”; that 
Mr. Herman had offered t> demonstrate to him the use of “Kill 
Bug” on the 1st or 2nd day of August, just two or three days 
previous to the accident; that Mr. Herman did take the sprayer up 
and pump it and turn on the stop-cock and let a little of the fluid 
spray out for about a minute; that this demonstration was made at 
No. 610 9th Street; that he thought that the West Disinfecting 
Company had had the “Kill Bug” delivered to the Maryland Lunch 
room by the Merchants’ Parcel Delivery Company, but was not 
positive; that one of his employees receipted for the “Kill Bug” 
when it was received; that the first he saw of the “Kill Bug” was 
right in the back doorway where it had been left; that the sprayer 
was with the can of “Kill Bug”; that he thought that the can which 
was produced in Court was the first can delivered at the Maryland 
Lunch Room, but that Mr. Camp claimed that it was not; that the 
sprayer which was produced in court accompanied the first can 
which was delivered : that the can and sprayer were removed from 
the doorway and placed under a table in the Maryland Lunch 
Room where the demonstration made bv Mr. Herman took place, 
but that the accident happened in the F. F. V. Lunch Room on 
Pennsylvania Avenue; that after the “Kill Bug” and sprayer had 
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been delivered to the Maryland Lunch Room he had had one of 

- earn^the^an ^ * S manage [ for Mr - N ^nan, 

Rooi^th “ f 11 Bu ? and s P ra yer to the F. F. V. Lunch 
that he went . d , own ^ere under his direction and 

complaint was nL' 1 vV * m t to the best of his knowledge no 
to the West Di«inf ' i! m 01 nn yhodv under his employment 
leaL- ( t, f i f ', R Company about the can of “Kill'Bug” 

F F V I unch h R ,G li" “ nd Sp T er were «' arrie(1 down to the 
' ’ , in!n H 1 the £ " ere P lared in the back part of the 

dining room in an off-set; that all he knew abut the sprayer 

30 a„d about how it should he operated was what Mr Herman 

and pump t ^ had ™ Jlurn tKve 

and then ,,, , . \ 1 , llke a , hicvcle or automobile tire 

learned this , l( the^tL^l’TtT^ f” and t lt ' vould s P ra y; that he had 
that prior | (1 ',,ti l demonstr ation at No. 610 9th Street; 

j , that V nie Iie liad never seen a sprayer like that before- 

Sr? 

riir and that 

toTh h e e F i F e v t fu n nc t rR e<1 t, , ,ata . ft * r taki "« can and sprayer. 

is M 

J°haKen° n h?Sft %? j-M 

pumped it about two min„t! P * * ked U P and down; that he 
then the stuff flew up in his face^thaTwh* 6 ^ 8 half and that 

hvered to him it had about tTORalio^ L u^S®*?"^ 

used some in demon^tratino- o n ^T ti! ' // t ’ that ^ r - Herman had 
S allo„ and a half left In thTspmyer ” ^ WaS Stdl 8 « al1 ™ or a 

1“ f,' e 40 read ^ bad 

as General Managed’of'’the lunch rooms t'h.Tl t? (in " ed 40 act 
each department and the work svstematized imdp^ “ , mana « er in 
that he had no right to employ anybodyto takers n?’ m ^T’ 
was employed by Mr Noennn ‘1 a? take P^ ace since he 

the time that he aside *»> 

time at the lunch rooms but no? ne/r X. *• h ? Ut ,n P art of his 

his employer as Manager of the Maryland T nnnh r UR r- for 
31 panv and that he had never nni,l il.l r-iV" ? I ? 00m Com ' 
not pay the bill because he «•„« „? -X, "1 and tllat he did 

to you Illout'i? 'did 4his KilJug when C he n t^ked 

disinfecting qu.lifa,'did he? A , h/wS”?,,' 1 .” 
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for disinfecting purposes; yes, sir. Naturally he would do that if 
he wanted to sell it. 

“Q. He talked it up as a salesman would talk up his goods? A. 
Just the same as he would talk up anything.” 

The witness then testified that prior to the accident he had seen 
the word “Kill Hug” advertised; that he had seen it a year or so 
previous to the accident, but that all he knew about it was that he 
had seen the word written on some signs; that Mr. Herman did not 
tell him that the disinfectant which he sold him was “Kill Hug” 
and that he had never seen a label like the one offered in evidence 
as plaintiff’s exhibit No. 3 before the accident; that he did not see 
any “Kill Rug” label on the can delivered at the Maryland Lunch 
Room and that to his knowledge there was no label on the can so 
delivered. 

Upon re-direct examination the witness, Mr. Plummer, testified 
that when Mr. Herman made the demonstration of “Kill Hug” the 
can and sprayer which he used were the ones produced in court; 
that there was some fluid already in the tank, as much as three gal¬ 
lons in the can and two gallons in the sprayer; that the first time 
that he saw the can and sprayer was either on the 1st day of August 
or the last day of July, 1913. at No. BIO 9th Street sitting in the rear 
door of one of the rooms there; that Mr. Herman came the next 
day to make the demonstration: that at that time he did not see any 
label on the three gallon-can. 

The witness then testified that he had an assistant manager in 
the Hotel, one in the Theatre and one in the F. F. V. Lunch Room 
and that they aided him while he was ill. 

32 Mary Contee Plummer was then called as a witness by 
and on behalf of the plaintiff; she testified that she is the 
wife of the plaintiff* in this suit and that she rememl>ered very w r ell 
the injury which he received from being burnt; that she saw him 
at their home about half past eight or nine o’clock on August 4th, 
after the injury. 

The witness then testified that the plaintiff “came home with his 
face very badly burned, just as red as flannel and his eyes looked 
so—expression was entirely changed—and I was so very much 
frightened, and did not know what to do for him. Of course he 
was suffering a great deal.” 

The witness then testified that the plaintiff's hands were burned, 
but not as badly as his face; that the plaintiff used the doctor’s 
prescription for his eyes for months; that he suffered a great deal 
and was very nervous: that he was quite disturbed at night and 
was restless, suffering with pain in his eyes, and one night he, the 
plaintiff, said that they had to call the doctor in’Cleveland Park, 
Doctor Hammett; that previous to the injury he was a good sleeper: 
that the pain and suffering continued, she thought, for two or three 
months and that he still complains of suffering and uses "drops.” 

The witness then testified that after the injury the piaintiff used 
to be late in going to work in the morning, sometimes as late as 
twelve o’clock and that in the evening he could not do much work 
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a^lrile^thnf l ie * lad to wear dai *k glasses quite 

1 i a h . had 1 not worn glasses previous to this injury and 

in fury 6 «!ft h COmplai , ned of hi ? e - ves hurting him previous to the 
injury that he wears glasses at the present time whenever his eves 

hurt him; that at first he wore dark blue or dark ^n glas^ 
tpon (ross-examination the witness testified that Mr. Plummer’s 

■Vi H "ii! 8 ?i 0t ra "' af . ter the accident; that it was blood red, but 
hat she thought the medicine had prevented the skin from 

at all - thatVh^nf ^Vff 6 sk,n , " f ‘l* P lain P ff ’ s face was not broken 
t all that the plaintiff uses his glasses occasionally when hi« eve« 

hurt him; that he has his glasses off sometimes when at home" that 

the glasses which he had were not intended for reading K and 

that he reads whenever he feels like it. h K a 

' ^j 0SS ''2 s t *' e " called as a witness by and on behalf of 
the plaintiff, and testified that he is, bv occupation a cook that hi 
worked for the plaintiff in August 1913, when ihe pTaintiff wa .s 
manager for Mr Noonan; that he had seen Mr. Herman once on 
the day when the can containing the Kil-Bug was broueht to the 
• that he heard the conversation lietween the plaintiff 
and Mr. Herman ; that, he identified the cans which were in Court 

slen fi C f nS Ti hl<h ”’ ere <iellvcml to the lunch room which he had 
seen first in the rear end of #6010 Ninth Street; that he saw the 

cans when they were first brought to the lunch room th 

1 he witness then testified that on the day following the delivery 
of the can at the lunch room Mr. Herman called; thatMr Hermarf 
in the presence of Mr. Pluipmer, used the Kil-Bug throwing it on 

S^thai the KH e Buir b w X an, l aro . ,,n<1 the walls; that Mr. Herman 
.ad that the Kil-Bug was not poisonous, but that “vou could eat 

it or drink it, it would not hurt you”; that he was not present whTn 

!h f fl P ° S10n omirred and did not see the can after the explosion • 
Uiat those present at the time of the experiment made bv Mr Her¬ 
man of kil-Bug were. Mr. Plummer, Mr. Herman himself end « 
feUow by the name of Bob, and that the conver.sati^ relating to 
the dnnkmg and eating of Kil-Bug took place “right at thl icl 

fl,I \t° n ros s-exa m in at i o n the witness testified that he worked at 
the Maryland Lunch Room and that he was present when the Kill 
Bug was delivered there; that he received it from the bov that de 

34 u t lat the bov wh ° Slivered the™ uid w^sVcSoJd 

X1 | 1 • ^ man bringing a larger°can 

than the one m Court to the Maryland Lunch Room and 
that he never saw anybody transfer the fluid from a larger can into 

%"v& €t 

res sw *** “*"•«•»’ A*vi s, 

A. Yes! sir PrayWi “ d ° Ver the ice box and under the ice box? 

n0,hins —« *“ 11 “ •»» A. 
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Robert Harris was then called as a witness by and on behalf of 
the plaintiff and testified that he is now employed by the plaintiff 
at the Mount Vernon Lunch Room; that in August 1913, he was 
a porter with the plaintiff at the Maryland Lunch Room; that he 
knows Mr. Herman when he sees him and that he had seen him at 
the Maryland Lunch Room in August 1913; that at that time he 
was explaining to the plaintiff about the sprayer: that the sprayer 
then, in Court, was the sprayer which Mr. Herman was talking to 
Mr. Plummber about; that besides the sprayer the can then in 
Court was at the Maryland Lunch Room. The witness then was 
asked to state exactly what happened when Mr. Herman came into 
the Maryland Lunch Room. Tie testified as follows: 

“A. When Mr. Herman came in. he explained to Mr. Plummer 
about the sprayer, and how to sprinkle it around. 

“Q. What, if anything, was said about the contents in the 
sprayer? \. He said you could eat it or drink it, or anything; and 
it would not hurt vou. 

“Q. W as or was not anything said about it being poisonous? A. 
No. sir. he said it was not poisonous. 

35 *‘Q. Where did this conversation take place? A. In the 

kitchen, by the ice-lwix. 

"Q. About what time of the day was this? A. It was about 
three o’clock in the afternoon. 

4f Q. ^ ho was present l>esides Mr. Plummer and Mr. Herman? 
A. Mr. Ross. 

“Q. This witness who has just testified? A. Yes, sir. 

“Q. Were you present when it exploded? A. No. sir. I was not.” 


Upon cross examination the witness testified that he had never 
seen a larger can shaped like the can then in Court; that at the 
demonstration at which lie, Mr. Ross, Mr. Herman and the plaintiff 
were present, the sprayer then in Court seemed to work all right; 
that at the time of the demonstration there were just a few bugs in 
the kitchen and that the Kil-Bug was sprayed around over them; 
that he is still employed bv the plaintiff. 

Upon re-direct examination the witness was asked what the bugs 
did when the fluid was sprayed on them and he said: ‘‘Well, I do 
not know. I did not stav around long enough to see what the bugs 
did.” 


Henry Billings was then called as a witness by and on behalf 
of the plaintiff* and testified that at the present time he is working 
for Mr. Noonan at 1008 Pennsylvania Avenue and that at the 
present time he is not working for the plaintiff; that in August 1913, 
lie was working at the same place when the plaintiff was manager 
of the lunch room located at that place known as the F. F. V. Lunch 
Room; that he first saw the can and the sprayer produced in Court 
in the kitchen of the F. F. V. Lunch Room; that he had first seen 
them on the 4th of August when they were brought there; 
36 that he never saw Mr. Herman at the F. F. V. Lunch Room. 

Witness — then asked to state exactly what happened on 
the 4th of August and testified: 
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“Q- Were you hurt? A. Yes sir 
eyeidnSs? " ere ''° U ' Ulrt? A ' In the fate - and here in the 

;;Q.. Were you burned? A Yes, sir, I was burned, 
idea ’ Y VT • ' ’ Mr ^T" er P l »"P *5 have you got any 

The witness then testified that Ids hands were burned by the ex¬ 
piation and that he required treatment; that he had to stem work 

and lost, lie thought, a couple of months; that he went to the hospital 
where he had his face and hands dre-sed nospital 

fJf°!VT S examination ‘be witness testified that at the time of 
accident no remarks were made about the sprayer bv the men 
".h° " cr e working there nor by him, nor by the plaintiff - that the 
plunger of the sprayer did not stick when the plaintiff started to 
use it and that it worked up and down without any friction at all. 

Doctor Charles M. Hammett was called as a witness bv and 
on behalf of the plaintiff and testified that he is. bv profession a 
phcsician and has devoted hnnself for eighteen years "to the eye as a 
specialty; that he has been connected with the Providence 

61 ,°?P!^’ for ab, : ut or twelve years; that he knows the 

plaintiff as a patient ; that the plaintiff came under his ob¬ 
servation on August 18, 1913, and that since that time he has seen 

The witness then testified that the plaintiff on the 16th day of 
August came to his office complaining of a burning sensation and 
the running of water in his eyes; that the lids were slightly drooped 
and the eyas very painful and the conjunctiva was red, in fact the 
whole eye was very red; that he recommended a cold application 
to his eyes of a saline solution; that he did not give him glasses im¬ 
mediately, but that after his eyes became better he then fitted him 
with glasses; that he was suffering from traumatic conjunctivitis 
which is the inHam-ation of the conjunctiva, due to some foreign 
body in the eye that causes the eves to become very red and painful 
and makes it run water, that this disease is not a permanent disease* 
that he had examined the plaintiff’s eyes about a month previous 
and found the condition very good; and his lids practically well 
He stated, “At the present time I should say it is clear or cured. 

\\ itness testified that he treated the plaintiff for the first attack 
about two weeks and then occasionally probably once a week * that 
the plaintiff' must still wear glasses which is due to some astigmatism 
that he has, but this astigmatic was not caused by the accident- that 
he recommended astigmatism glasses with a slightly tinted glass on 
account of the light; that he found no difference In the condition 
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of the plaintiff's eyes when he examined him about a month pre¬ 
vious from the condition which lie had noticed at other times. 

The hypothetical question was then put to the witness in which he 
was asked whether or not, if he were informed, that the wit- 

38 ness's eves still hurt him, he would attribute it to the trau- 
matic condition that he found in 1913, and thereupon the 

witness testified: 

“A. The condition which he had in 1913 is liable to recur, recur¬ 
rent attacks. I would lay it to that cause; yes, sir. 

“Q. What do you mean by recurrent attacks? Tell the jury that. 
A. In traumatic conjunctivitis at fii>t it lasts two weeks, and then it 
comes back again in ten days with another attack, not as bad as the 
first time, but milder. We have that in all traumatic cases. 

‘*Q. They might continue to come back over what period of time? 
A. I should say for at least six months. 

“Q. Well, suppose at the present time he suffered from pain in 
his eyes and a burning sensation in his eyes, and had never before 
this traumatic condition so suffered, what would you attribute the 
present painful condition to? A. It might be due to his inability 
to stand the light. 

“Q. To do what? A. To his inability to stand the light. 

“Q. By reason of this injury occasioned? A. Yes, sir/’ 

Upon cross examination the witness testified that when he first 
saw the plaintiff he had a “pretty severe case” of conjunctivitis; 
that he would not consider conjunctivitis dangerous unless some 
complication set in, but that in traumatic cases there might be a 
complication; that conjunctivitis might be caused by the presence 
in the eye of any foreign substance; that it wouid not necessarily 
have to be a poison; that when he examined the plaintiff the con¬ 
dition which he found was a condition of a burn rather than a con¬ 
dition of poisoning, and that there were little white spots on the 
conjunctiva; that during his examination of the plaintiff he dis¬ 
covered the astigmatism in his eyes. 

39 When asked how long this astigmatism had been in existr 
ence, “he might have been born with it. I cannot tell about 

that, sir. 1 do not think it had anything to do with the astigma¬ 
tism.” . . . , * . 

The witness then testified that he prescribed glasses for the plain¬ 
tiff to relieve the condition due to the astigmatism and to the light; 
that so far as he examined the plaintiff’s vision it was perfect; that 
he could not say just how long the condition, due to conjunctivitis, 

would last. 

Doctor Daniel K. Shute was then called as a witness by and on 
behalf of the plaintiff and testified that he is a physician and has 
been in the practice of medicine for about thirty years; that his 
specialty is diseases of the eye ; that he examined is acquainted with 
the plaintiff and saw him first in December 1913 at Doctor Ham¬ 
mett’s office; that he examined his eyes at that time and found that 
he had a mild form of catarrhal conjunctivitis; that since that time 
he had examined the plaintiff at his office and found the condition 
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of his eyes normal; that conjunctivitis is an inflam-ation of the 
nmg or mucous membrane of the eye lids and that it also covered 

tww 6 ba > ° r " h j\ ls co,nmonl y called the white of the eve and 
that it can be caused by infections, germs or by injuries which would 
include chemical agencies or a blow; that conjunctivitis is not neces d 
sarily or ordinarily a recurrent disease 

in bp ?;‘ C r f| n ? in r ti0n J th ? "' itne f s testified that "'hen he exam¬ 
ined the plaintiff he found the condition of his eyes normal - that 

he examined the plaintiff’s vision and found it normal without 
glasses, but that lie did not test him for glasses; he simply en¬ 
deavored to ascertain his vision entirely separate from glasses and 
found it normal; that he did not look for astigmatism in the plain 
tiffs eyes; that the conjunctivitis might have been caused bv the 
introduction into the eye of practically any foreign substance, 
40 not necessarily a poison; that it might be caused bv a grain 
of sand or a cinder in the eye; that he could not tell the con¬ 
dition that he saw m December 1913 from any ordinary catarrhal 
conjunctivitis, but that kind of conjunctivitis follows trauma. 

Doctor \\ illiam B. Carr was then called as a witness by and on 
behalf of the plaintiff and testified that he is a physician by occupa- 
tion and that in August 1913 was on duty at the Emergency Hos¬ 
pital where and at which time he treated the plaintiff. When asked 
to state what the condition of the plaintiff was he testified as follows* 
A. I do not remember the exact time of day, but Mr. Plummer 
and a colored man, I believe the chauffeur, came into the hospital 
suffering from a burn of about the first degree, of the face and fore¬ 
head and across the nose, and his eyebrows and eyelashes had been 
pretty well singed off I treated the burn with a one per cent solu¬ 
tion of picric acid, which is the best I know to relieve the pain of a 
burn, and washed out his eyes with a boric acid solution. His eves 
showed a conjunctivitis there, an acute inflam-atory condition Also 
some particles of that burned half of his eyelids inside I washed 
those out thoroughly, and advised him to go to an oculist and to 

take further care of Ins eyes. The burn itself was not very severe 
and got well. J ’ 

“Q. Did you see him more than once? A. I do not remember 
positneh, but I think he was back to see me probably twice about 
the burn itself; I could not say positively.” 

Upon cross-examination the witness testified that he did not know 
what caused the burn; that it was simply a burn in the first degree 
involving the face and forehead and the skin, singeing off his eve- 
bro"> and eye-lashes and causing an acute conjunctivitis- 
41 that he would not call the injury of the plaintiff poisoning’ 
but a bum in the first degree; that a burn in the first degree 
is a burn which injures the superficial structure of the skin and does 
not go into what we call the true skin; that there are burns of the 
first, second and third degrees; that the injury to the plaintiff’s eves 
was due, in his opinion, to the burn and might have been aggravated 
to some extent by burnt particles of the eyelashes being inside of the 
4—2858a . 
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eye; that the seriousness of a hum depends altogether on the area of 
the burn; that a burn of the first degree involving two-thirds of the 
body is fatal; that according to his experience a burn of the first 
degree within a small area is much to be preferred to a burn of the 
third degree which comprises the deep structures of the body; that 
he did not consider the burn of the plaintiff of such a serious nature 
as would involve the plaintiff’s life; that he considered it a case 
which needed the attention of an oculist and so directed the plaintiff. 

Upon re-direct examination the witness testified that he could not 
make an absolute statement whether or not the substance which 
caused the burn on the plaintiff was a poisonous or non-poisonous 
substance, but that it was not an acid burn as is usually seen under 
those conditions; that he had seen a good many burns and in his 
opinion the burns of the plaintiff were made by an outburst of flame. 

John W. Staggers was called as a witness by and on behalf of the 
plaintiff and testified that he is one of the attorneys for the plain¬ 
tiff in this case and became the plaintiff’s attorney shortly after Au¬ 
gust, 1913; that he carried some of the substance contained in the 
can offered in evidence to Doctor Hurd of the Chemical Department 
of Georgetown University. 

Doctor John D. Hurd was then called as a witness bv and on be- 
half of the plaintiff and testified that he is a chemist of 30 
42 years' experience and is at the present time connected with 
the Georgetown University in the capacity of Professor of 
Chemistry and Toxicology; that lie makes analysis of drugs and 
substances; that he remembers meeting Mr. Staggers about a year 
and a half or two years ago and at that time he made an analysis 
for him; that the substance delivered to him by Mr. Staggers con¬ 
tained 9% of phenols, phenols being carbolic acids and cresols and 
that this substance is poisonous. The witness then testified further 
as follows: 

“I might explain, with reference to that carbolic acid, that there 
is a poison, carbolic acid, which like any other acid, can act as a 
poison in two or three different ways. In other words, when carbolic 
acid, in the concentrated form, is taken into the system, it acts as a 
corrosive, just as sulphuric acid. 

“Q. By corrosive, you mean it will burn? A. Yes. When it is 
diluted, it may act both as an irritant to the stomach, and as a neu¬ 
rotic poison, which may cause death by paralysis of the heart ar¬ 
teries. It acts both ways, as a corrosive and as a neurotic, according 
to its concentration. 

*‘Q. Can you tell enough about the substance to know whether or 
not it could be reduced to a gas, or anything of that kind? A. Well, 
it can be vaporized; not to a gas, no. 

“Q. Would or would it not, vaporized, cause burning? A. Oh, 
yes. 

“Q. What causes the burning? A. The carbolic acid would 
cause the burning when it comes in contact with the flesh. 

“Q. Did you find anything in this substance that would cause it 
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to catoh fire by coming into contact with an accident? A T did rw 

that point; that is not to make a chemi^i exaina- 
of the Other constituents present, but just from my observation 

irte st Sr ~—*— •» 

43 1,100 cross-examination the witness testified as follows: 

l 1 > . 1 ' 1lord ' * n speaking of poisons, would this be a fair 

classification of them; a corrosive poison such as a corrosive subli- 

as^t%chn[ne? nt Wo S w’fr* h i!f an ? nic \ and a neurotic poison, such 

Tliaf'is very good “ fair .<« a tion of F« A. 

hnt T'? de saseous l ,oi «>ns like sulphureous acid gas 

A Ye th ‘"rn'r 1 here - That " ou,d 110 another classifies 

<< e i that would be a gaseous substance. 

<l In what class is this substance which was taken to you by Mr 

SS ( 'ia.«s. any ° ne ° f th6Se ° W A - 1 " ou,d P°‘ it in the 

this daS U T’ Yet sir" 6 061,1 ° f the 8U ** ton « would fall within 

Q. The rest of the substance you would regard as practically 
harmle* any form of material? A. I could not answer that 
T, l 'i ’ < i' < allse 1 stilted I made an examination for the phenols only 
The balance of the material appeared to he a mixture nerhans of 
some substance resembling kerosene oil. Of course, I would P not 
state positively that that was it. 01 

Q. If you were asked the question whether or not this material 

ficdlv 1 y °" exannned ' va ? Poisonous, would you say it was unquah- 
edl' poisonous, or would you qualify your statement? A I should 

say unqualifiedly it was poisonous; that it would act both as'a cor- 
.. ro *'' e »nd also as a neurotic, in both cases. 

Q. \\ ould you say that applied externally it would poison? 

, , . ■ 1 es - A . P 01 son does not have to be taken into the system 

to be poisonous. Anything that will cause injury to your system is 
a poison that does not act mechanically. Of course, you could pump 
m water and drown yourself, but I would not regard water as a 

owii°action CaUSe 8018 mechanicall y- But this acts through its 

“Q. Would you say, Dr. Hurd, that a substance containing nine 

oohonincr^/ “m a PP lied to the skin would cause a serious 

wA„M d ' A' ? y ou d act as a corrosive, yes, but of course it 
wbteh d t epend ent ' re jy °n ^e nature of the properties and the part to 
which it was applied. But any substance containing nine per cent 
of phenols would act as a corrosive. 1 1 

. “ Q -. u wo “ ld u® mor , e se " ous if !t were applied to the mucous mem- 
brane> than to the surface? A. Much more serious when applied to 

In 6 nT C °n S ^ lan . t0 the skin , and perhaps more serious 

things ” PaltS ° f t l0 b<X ,V " but ttle hands get toughened to those 

“Q, AVould you say that if this substance were applied to the 
hands, or on the outside of the face, it would be serious? A. It 
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would have a tendency that way, yes, unless it was removed within a 
comparatively short time. 

“Q. If it were removed, it might leave no serious effects at all? 
A. Yes, I could take this probably and wash my hands with it and 
wash it right off, and it probably would not cause any injury at all. 
It is like sulphuric acid, I very often spill sulphuric acid on my 
hands, which, if allowed to remain there a few minutes, would de¬ 
stroy the skin, yet I wash it off and it is all right. 

45 “Q. That is true even in the case of pure sulphuric acid? 
A. Yes, even in the case of concentrated sulphuric acid. 

“Q. Then this fluid containing only nine per cent could remain 
on the skin a longer time without causing serious condition? A. 
Well, of course, carbolic acid acts in a little different way, although 
it would be true, of course, that containing nine per cent instead of 
being pure, it would be able to stay there for a longer time than it 
would if it was pure. 

“Q. If a man took immediate measures to remove it after it was 
applied, it might leave no poisonous effects whatever? A. Of course, 
nearly all the great troubles with this material is that most people do 
not know what to do when they get it on them. Sulphuric acids are 
the materials vou can wash off. This you cannot. Water has no 
effect on carbolic acid. 

“Q. If proper remedies were immediately applied after the appli¬ 
cation of this fluid to the skin, there would be probably no poisonous 
effects at all? A. Probably none at all.” 

Upon redirect examination the witness was asked what he meant 
by a proper remedy and testified: 

“I mean that if a man was skilled in the use of this material and 
knew what to do. In other words, when this carbolic acid gets on 
the hands, or other cresol, it immediately produces some pain to the 
svstem, it enters the flesh, and water does not have anv effect on it. 
You might wash it for a long time and you would never get it off. 
Alcohol would immediately remove it. Of course, the ordinary run 
of people do not know what to use to remove carbolic acid from the 
flesh, because it is not strictly an acid. It is a misnomer. Carbolic 
acid is not an acid at all. It is a phenol, and therefore it cannot be 
neutralized by soda and the alkalis. You have got to use 

46 alcohol to remove it 

“Q. Doctor, would that substance be more dangerous in a 
gas than it would if it were poured out of the can into a basin? A. 
Well, I do not know that that would make anv difference, unless it 
was inhaled. Of course, if it was inhaled, it would have a tendency 
to become poisonous through its neurotic effect. 

“Q. Would it have a more serious effect on the eyeball than it 
would on the flesh of the face, if it go- into the eye? A. Undoubt¬ 
edly. 

“Q. Why so? A. Because the eye is very much more sensitive 
to the action of carbolic acid than the flesh.” 

Upon re-cross examination the witness testified that picric acid 
would not be a proper remedy to counteract the effects of phenols, 
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AnH 01 !l aS a , g0 ° d , remed y; that physicians used in washing 

of add " “ SOlUti ° D contami “8 about one per cent 

of *5® ? lled 83 a witness b y and on behalf 

was in \urn ? . n,V tlfi i ed a' 01 u 1S Jemployee of the plaintiff and 

Ninth S r emP ‘f at the ^J ar y land Lunch Room at 609 
‘, h ' trt , e . t ' tha t he is not acquainted with Mr. Herman and does 
not know him when he sees him; that in August 1913 he had seen 

I nneK n R InerS ’ p ? )duced in Court, in the kitchen of the Maryl^d 

the l K ° 0m “"I that at that time the y were in the possession of 
hear^t " Z: de ! n0mtTatOT - When asked what conversation he 
T d ^r n ,be demonstrator and plaintiff, he testified: 

™,t ;t £ a fn 8h ° W1 i ng hn ? bow to °P erate it and disinfect, and 
47 hil *r u‘ he 1C ® -° x and a11 around on his meats, and he asked 
lnm if it was poisonous, would it hurt his meat, and he said 
certainly not, lie could drink it.” 

nav attend ? xa ™ in , ation the « itness testified that the plaintiff did 

hour and a h^lf h tV d ? m ° nstratl ° n and that it lasted an hour or an 
limn and a half that he saw the can containing Kil-Bug at the 

demonstration; that he thought the can had a la&l on it, but that 
he could not tell what was on the label. 

pon redirect examination the witness’s attention was called to the 
three-gallon can and to the label on the spraver thenln Court and 

Wr that the Iab€l Which he "'vZd to was the one on the 

, ^ R . AX i K " AI ;. T1 ' ;K was called a® a witness by and on behalf of the 
nlT n hMt a t? d t te f 1 o ed that he ? enera "y follo ' vs the lunch room busi¬ 
ness- thltin Jim 0 '/ 1 " 1 ' he " a , S - engaged in the meat ti¬ 
neas, that in August 1913, he was working at the F. F V I unch 

^th m Mr h Tt e the P f, ,n ? ff was ,manager; that he is not acquainted 
F F v t Tp that one af ternoon a gentleman came in to the 
fn/h V ' I l. nCh R< JTi' representing the West Disinfecting Company 
and brought one of the sprayers and said they were going to use it 
there and that the apparatus which he brought looked something Hke 

& safes co " rt: thu h * dM “• I-- ^ ~ ~ 

■*- ,h * 

. ' .Do came down about eight o’clock in the evening, and started 

to go right to work to spray it around the room. 

Q. '' hat happened? A. Well, in the meantime, while he was 
working around this apparatus here (indicating), it deemed to leak 
and he tried it and it would not work right, he could not net the stuff 
to spray out right He was trying to get around it and force R anl 

over h hi"face,’’ me here ® ® ak Sprung and this stuff flew U P all 

48 Upon cross examination the witness was asked about how 

testified as follow™ P ° P ® rating the Spra - Ver and be 
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“A. Well, we dose up about eight o’clock at night generally, and 
there was nobody in there but Mr. Plummer, the second cook and 
myself. He was monkeying around that machine about ten minutes, 
to tbe best of my knowledge. 

“Q. When he started to spray, this machine would not work, 
would it? A. The machine positively refused to work. 

“Q. And he kept monkeying with it and trying to make it work, 
did lie not? A. lie was trving to force this handle so the stuff 

t c 1 

would spray out, and the spray would not work. 

“Q. When it refused to operate, he kept pulling at it? A. He 
was still working on it.*’ 

Witness then testified that he did not notice whether or not the 
top of the machine l>ecame unscrewed; that he was standing three or 
four feet away from the plaintiff; that when the accident happened 
the fluid came out of the top and he got it right in the face; that 
the plaintiff was right over the machine; that lie thinks that there 
was a colored fellow assisting the plaintiff in handling the sprayer; 
that the plaintiff was trying to operate the machine, in his opinion, 
about ten minutes; that when the sprayer exploded he, the witness, 
came pretty near getting it and said that if he had been a little 
nearer be would have gotten it; that the fluid came out of the 
sprayer “pretty good liecause it ilew over the stove and went over 
the side of the wall and caught the colored fellow and the plain¬ 
tiff; that the plaintiff walked to the Emergency Hospital and 
49 and that he closed up the lunch room. 

Upon re-direct examination the witness testified that the 
plaintiff tried to spray with the sprayer before he started to 
pump into it the last time, but that it would not work; that is, that 
it would not spray. 


The plaintiff having closed bis ca*e in chief the defendant there¬ 
upon moved the Court to direct a verdict in this case for the defend¬ 
ant upon the grounds, first, that the alleged acts of negligence testi¬ 
fied to by the witnesses of the plaintiff were not in law the efficient 
and proximate cause of the injury of the plaintiff, and in the second 
place, that there was no privity of contract between the plaintiff and 
the defendant and therefore, if the plaintiff had any cause of action, 
it is against his employer and not against the defendant. 

After argument the plaintiff applied to the Court for leave to file 
an amended declaration, which was granted, the following appeals 
in the Record upon this point: 

“The Court: The amended declaration, 1 think, sets out what is 
probably the only cause of action upon which the plaintiff can rely, 
and there is certainly evidence for the jury upon the questions raised 
by this declaration. The gravamen of the action laid in the two 
counts of the second declaration is, first, that the defendant sold and 
delivered to Mr. Plummer, as the agent of the proprietor, a certain 
disinfectant, which the seller declared to lie non-poisonous, and 
which turned out to be poisonous, and furnished with the disin¬ 
fectant a sprayer, and that in using the sprayer the plaintiff met 
with this accident. That, of course, is a tort based upon the mis- 
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jSnTofTny 6 iS<.f , ' aintiff at the ' in,e the w niade, i„de- 
it was' < the < duty “el/lfc 7^1' add * to *at that 

- 5SU* sASHs^VWss 

the plaintiff was injured ‘ “ 1 defective apparatus, 

deiendam 1 tlHStent IS °17 " J ”* aka *« 

fective machine, lie must show that the'defenrbi 6 t r°,i i’ bv , tbe do- 
the defect when he delivered it t l h llad knowl edge of 

Of action on thatt deto'th e c,ond ti n 1 n ?l ’ ’ W “* cause 
but on the poisonous character of t he „hT ame . nd ® d declaration, 
and its use in this defective machine ” the reoe P tecle > 

‘I think I comprehend the view Mr Maker bis t e 

and I think on that view I shall let him file the amended d^K 

l', r - I * ake, ' : r '' -il1 the pleas, as filed, stand? 

“Mr° Itake?- The '’i*®* ° f V ot suilt , v stand as to both counts. 

which Ja fiL • fi ' ave ln here a P lea of contributory negligence 
winch was filed in the summer, and we joined is«„e , m ! 

h* eaSC ,,le calendar instead of moving to strike it°ou7 

but it does not change the case at all. 1 arlke 11 out > 

m m 1 ' 6 C °l' rt: T " ot,ler words, you have reduced his liability either 
to his positive statement that this was a non-poisonou« substance 
or his failure to make the statement that it was poisonous the^ause 

of ac mn not being based upon the defective machine, excent onlv a! 
collateral to the use of the disinfectant? ‘ P 

‘•Mr. Maker: I am not so sure about that, if the Court please T 

"p "p" 7 b ® heard 111 offering a prayer under that declaration 
The Court: \ou mean the defendant would lie liable for the de 

VBtt re tr hi r ,1 r t knowing it was derive? 

-Mr. Maker. In the condition that it was when Mr Camp came 

taken °o°ut1f tie s£. ^ ! ' n<1 Sai<1 “ should not ha ' e been 

, ‘ T,,e Court: f >0 you not think that knowledge of the de- 
51 fendant? d * neC6SSary to im P ose liability upon the de¬ 
present time^ 1 d °’ bUt 1 d ° n °* Want to arg,,e thnt fiction at the 

“The Court: I admit your amended declaration. You rely upon 
two propositions: first, that there was a positive statement that it 
was non-poisonous; second, that there was not a positive statement 
that it was poisonous, which was negligence on the part of the 
vendor. You may file as I say, the amended declaration, and the 
pleas can stand, and the motion to take the case from the inrv s 
overruled. J 

The defendant thereupon requested an exception to the overrul 
ing of its motion to direct a verdict on its behalf, which exception 
was duly granted by the Court. 1 
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Whereupon the defendant offered evidence on its behalf as fol¬ 
lows: 

Guy W. A. Camp, being called as a witness by and on behalf of 
the defendant, testified that at the present time lie is Vice President 
and General Manager of the Kretol Company, 1349 L Street, North¬ 
west; that in August 1913, and for some time prior thereto, he was 
manager of the Washington branch of the defendant company , 
that he recalls certain transactions which the defendant company 
had with the plaintiff in July or August 1913 ; that at that time 
an order for five gallons of Kil-Bug was brought in by Mr. C. J. 
Herman, one of the salesman of the defendant company to the 
Maryland Lunch Room, of which the plaintiff was manager; that 
the spraver which was delivered with the Kil-Bug was one that had 
been used by the company in demonstrations and in performing its 
own work • that it was sent for the purpose of demonstration to the 
Maryland Lunch Room, together with an operator to operate it; 
that this spraver was not intended for sale; that he directed two men, 
one bv the name of Jackson and one by the name of Jones both 
colored, to carry the can and spray pump to the Maryland Lunch 
Room and that he knew, of his own knowledge, that they left the 
office of the defendant company with those articles; that several 
times subsequent to the accident he wrote a letter to the 
attorney for the plaintifl asking for the return of the >pra\er 
because the spraver was the property of the defendant com¬ 
pany and he wished to have it for further use; that the sprayer was 

not even loaned to the plaintifl. , , 

Witness was then asked if after the accident he had any conversa¬ 
tion with the plaintiff, and testified. 

“A Mv recollection was that I called on Mr. Plummer at his 9th 

Street restaurant, and we proceeded from there to the Avenue restau- 
rlT where he exhibited'V me what we call the automatic spray 
nun.’p that is sold by the West Disinfecting Company. He repre¬ 
sented the pump to be in the same condition as it was immediately 
after the accident. 1 examined the pump, and found that the screw 
cap in the head of the pump was loose, entirely unscrewed. 

“Q. Just show the jury where that cap is. A. Right here (mdi- 

cating)^_ gtate w(iat j las happened to it. A. This is a sort of tin 

cap that screws down on threads. That had come unscrewed and 
eIlt i r elv loose. I screwed that in a little way and operated the 
pump and found that the valve which is underneath of the piston 
right there (indicating) would not operate, so it would be almost 
impossible to get sufficient air in there to properly operate the pump, 
which, of course, operates through its nozzle here (indicating) 

“O State what was said about the sprayer at that time. A. \\ ell, 
I think I made pretty sure, and told Mr. Plummer the results of my 
examination; that the pump was not in working condition at that 
time, and I explained to him that the probability was that this thing 
had come unscrewed, caused by pumping up and down here and 
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label was ottered as “Plaintiff Exhibit iq”' '"IT* testlfied tlla ‘ the 
his company used on a very snfall # a a“ d , was the label that 
five-gallon can of Kil-Bug was much lar^t ^ ‘It® label used on a 

the plaintiff in Exhibit 3. The witneTtestTfied^w”^ f offered b y 
knew how to operate the snmv^r * 1 ™ • y; sline<1 that if a person 
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that the probability is that if this screw hlTheen^ down; 

dent would have happened. lad been m place no acci - 
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Lpon re-direct examination the witness testified *n„ t ». 
the end of the plunger was made of ja “ la ‘ w asher at 

which it would deteriorate depended entirel^^ t le t ‘ me within 
chemical in which it w^ Std S ;? *K ^ ength of th « 
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Kil-Bug, two or three days might “see its finkh’Wh^f Submer 8 ed in 
cap remained down on the spraver air could hL ’ ^ * ®? long 83 the 
chine; that the cap on the sprayer won We g0tten lnto ‘he ma- 
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the sprayer except that he did not know whether the J&l * V D 
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an explosion of the sprayer and testified as follS W ° ulld cause 
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“A. I do not know as anything would cause an explosion. I 
never saw an explosion. 

“Q. Nothing would cause an explosion, according to your idea? 
A. I won’t say that. 

“Q. What would in that machine there cause an explosion? A. 
Well. I suppose if a fluid was placed in that machine which would 
form a gas, and the gas was ignited by a spark, that the machine 
would explode. 

‘•Q. Now, is it not a fact that if I had that fluid in that machine, 
and the machine was tight, and I would pump in it, and this 
55 stop cock would not go off when the pressure became so great 
in there as to loosen this or blow it out- A. If a suffi¬ 

cient pressure was put in there, and the pump would stand it, on this 
part (indicating), and you could pump enough in to force this up 
(indicating). 

“Q. It might come out there (indicating), instead of our here 
(indicating)? A. It might blow this off (indicating); it might 
blow the rubber off. 

“Q. It is not in very good condition anyhow, is it? A. That will 
hold all right. 

“Q. Is not that about the only thing that would cause an explo¬ 
sion. for the stop cock to get tight and not to go off, the safety valve, 
and for a man not knowing that fact to keep on pumping and pump¬ 
ing it so hard that the pressure might break away here (indicating), 
or even break away there (indicating)? A. I do not know. Mr. 
Baker. It would take a whole lot of pressure there (indicating). 

‘*Q. Where would any fire cause an explosion? A. Only by pass¬ 
ing an electric spark through the inside of the machine. 

“(). Is there any way that an ordinary man working that, with 
one man holding it. and pumping it up and down, could pass an 
electric spark inside? A. Not as I know of.” 

Upon re-direct examination the witness again testified as follows: 

“Q. With a washer on the plunger defective, as you have stated, 
would it be possible to get sufficient pressure in that machine to burst 
the pump? A. Absolutely you could not get the air in there. 

“The Court: You have heard the testimony given here. How 
did this thing happen, do you know? 

‘‘The Witness: Why, I have my theory. 

56 ‘‘The Court: What is your theory? Let us hear it. 

“The Witness: My theory is this. The washing becoming 
defective on the bottom of the cap,and that continued pressure of this 
(indicating) down, the screw kept working loose, and no air coming 
into the tank, it simply sprayed the fluid up over this valve; this 
piston out here (indicating) went down and thrust the air through 
the fluid, and the fluid came up simply with the amount of pressure.” 

Clarence Joseph Herman was called as a witness by and on be¬ 
half of the defendant and testified that at the present time he is a 
salesman of the Kretol Company at 1349 L Street; that in August 
1913 and for some time prior thereto he was a salesman of the de- 
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Thereupon a label was produced and identified by the witness as 
an exact copy of the latel which he saw on the five-gallon can in the 
plaintiffs place of business. The label was marked as defendants 
Exhibit “B"’ and is as follows: 


Defendant’s Exhibit “B.” 

Kill Bug. 


Kills 

Roaches, Red Bugs 
Carpet Bugs, Fleas 
Water Bugs, Ants 
etc. 


Figure of woman carry¬ 
ing banner containing 
words “Chloro Nap- 
tholeum; ” picture of 
sewer gas issuing from 
sewer; at bottom of 
picture, picture of 
snakes, lizards. mice 
and other vermin and 
little skeletons carry¬ 
ing banners with such 
words on them as pes¬ 
tilence, disease, diph¬ 
theria, cholera, ty¬ 
phus, etc. 


Trade Mark. 


Guaranteed by the 
West Disinfecting 
Company 

Under the Insecti¬ 
cide Act of 1910. 
Serial Number 156 

Fire Department 
Label License B 6 


West Disinfecting Co., Manufacturing Chemists, 

2 Ea 9 t 42d Street, New York. 

The largest Manufacturers of Disinfectants and Disinfecting Appli¬ 
ances in America. 

Branches. 


Chicago 
St. Louis 
Kansas City 
Boston 
Philadelphia 
Cinci nnati 


Pittsburgh 

San Francisco 

Albany 

St. Paul 

Detroit 

Indianapolis 


Buffalo Cleveland 

Atlanta Mexico 

Washington, D.C. Havana, Cuba 
Denver Toronto, Canada 

Richmond Montreal, Canada 

Baltimore London, England 


(>0 The witness then testified that the demonstration referred 

to took place in the kitchen of the Maryland Lunch Room; 
that he «praved around where there were bugs and that Mr. Plummer 
staved there a few minutes; that he then walked into the front of the 
place and that when he saw that the plaintiff was busy and did not 
want to see the demonstration he decided it wasn’t any use to con¬ 
tinue the demonstration; that on the same day he came hack and 
noticed the five-gallon can was leaking and that he called the de¬ 
fendant up and told him so. , 

The witness then testified that at a number of different times he 
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tried (o make a demonstration of Kil-Bug to the plaintiff and that he 

th « P^ff for one nighAut that 

t o ftrvtrd I „ne P ep ,t; th , at , the s P ra .V er and can were left at 
tne Alan land I.nneh Room and that at that place all the appoint- 

dow.f toS F° n F r vT S Tr de; that , af,er the «*ident he wen\ 
" to 11 the *• F - Lunch Room on the Avenue and found the 
sp aver there; that at the time of the demonstration at the Maryland 
Luneh Room the sprayer worked properly Maryland 

n>riierTnd?hnMTe te fl ifie ( i tha V after • the J accident he examined the 
i!™: "r •* lit - v thlng he notl< ' ef] *as that the top part was 

UTonff'with* h ad ' e< 7 '' n ^ re wed and that he eould not find anything 

"rong «,th it exeept the loosening of the top. h 

cotton Kili?.? Ul « n testified that on a number of ooeasions he had 
fi 0 K ' ] -Kufron his hands while demonstrating it, but that with 
theexoeption 0 f the skin turning a little dark it never hurt his hands 

,, T 11 ^ witness then testified that he did not sell the sprayer to the 
plaintiff and that it was not a part of the transaetion at all - that the 
sprayer delivered to the Maryland Luneh Room was for the purpose 

ai d 0 e id°sprayer nK ^ and that the plnintiff did not want to buy 

^ l S ination ,‘ he witness testified that he is the salesman 
h° the Kil-Bug to the plaintiff and that the plaintiff did not 
say anything to him to the effect that the substance would 
t>i nave to be non-poisonous on account of people leaving things 
to eat around: that he did not tell the plaintiff that Kil-Bue 
was non-poisonous and that it was simply the smell that made the 
bug; go away—that he did not tell him that Kil-Bug was harmless- 

drf, k fh 1 'r ! "h V ( rVi 0t te " tHe ,,,aintiff that he fould eat it or 

m7d tol!r'the tn,th. trymK to make a sale to the plaintiff 

Rll Th ® then testified thdt he saw the five-gallon can of Kil- 

Bug at the Maryland Lunch Room; that Mr. Plummer was then pres- 
ent and that it was on the same day when he demonstrated it: that he 
took the fluid which he put in the sprayer from the five-gallon can; 
hat here is only one way to fill the sprayer and that is bv unscrew¬ 
ing the id on the top; that one can pour the fluid into the'ean or use 
a funnel to fill it ; that after filling the can the cap is screwed down 

il J i 1 J 1 • -. ^ i? to pump some air in and 

that then the sprayer is ready to spray; that this is what the demon¬ 
stration consists of; that if one wishes to explain the workmanship 
?/ “’f ? P ra y er >• would take more than two minutes to show a man • 
that there is a valve on the sprayer to let the air off when the com- 
pression gets too strong in it. 

Tiie witness then was asked the following question: 

1 J h «U S wl ? at h is for ' *° that if 1 bought this spraver to you 
and said: Here is a sprayer I want to sell you, and the wav to fill it 
is that you unscrew it and you take the substance there and pour it 
in, you screw it back and you pump it up until it gets hard to pump 
then you stop, and when you want to spray the substance you turn 
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this off and you get a vapor, and this goes around the room. A. That 

is correct.” 

62 The witness then testified that it takes about five to ten 
minutes to give a man a complete demonstration provided a 

man gives his attention to it and that a demonstration consists of 
putting the contents in a can then pumping the sprayer up and 
spraying the fluid wherever it is desired; that the sprayer can be 
used for chicken houses, for spraying trees or for whitewashing pur¬ 
poses; that as far as he could see the sprayer then in Court was in 
good condition, but he could not tell entirely about it until he tried 
to use it; that the hose is a little worn. 

The witness then testified that he did not go to the Maryland 
Lunch Room at first to sell liquid soap; that lie went to the Stag 
Hotel to sell liquid soap; that he told the plaintiff and Mr. Noonan 
about the liquid soap for the Stag Hotel; that he did not see Mr. 
Noonan at the time he sold the Kil-Rug. 

The witness then testified that the order from the plaintiff was 
received about July 30th, but that he could not recall the date of the 
demonstration but that it was a day or so after the order was received; 
that he saw the plaintiff several different times after the demonstra¬ 
tion, two or three times in the same week after the first dmonstration. 

Cross Examination then proceeded as follows: 

“Q. Just about how many days apart was it that you saw him? 
A. I saw Mr. Plummer, if 1 remember correctly, two days in suc¬ 
cession. 

“Q. Two days in succession. You saw him on the day of the 
demonstration. Did you see him the next day? A. 1 saw him 
the next day. 

“Q. Did you see him the next day? A. 1 do not remember 
whether it was the following day or two days in succession 

63 that time or not, but I saw Mr. Plummer two days in succes¬ 
sion. I called on him several times. 

“Q. I mean after the demonstration. A. I called on Mr. Plum¬ 
mer after the demonstration. 

“Q. You saw him two or three times after the demonstration? 
A. Two or three times. 

“Q. xVnd two of those visits were in succession? A. In succession. 

“Q. How many days apart were the other visits? A. Generally a 
day. 

“Q. About a day apart? A. About a day apart. 

“Q. How many other visits did you make outside of the two you 
mentioned after the demonstration? A. I cannot recall. I called 
on Mr. Plummer whenever I was in the neighborhood. 

“Q. You have two that you made, then another one that you 
made two days afterwards. A. 1 also made one in the evening, 
which he did not keep. 

“Q. What day was that? A. I cannot recall. 

“Q. That would make four visits. A. I just cannot recall. I 
told you I called on Mr. Plummer a number of different times, but 
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“Q. Whom were you demonstrating to, then? Were you there 
all by yourself demonstrating? A. No, he had his cooks in the 
kitchen, crowded up there in the kitchen, and that is why I did not 
have a demonstration. 

U Q. Let us take the first demonstration. Who was present? A. 
Mr. Plummer was present and some of his people in the kitchen. 

“Q. Hid you not demonstrate to Mr. Plummer? A. As soon as 1 
started spraying this over the place Mr. Plummer walks out in the 
front of the cafe, and he would not come back in there. It was 
useless to spray this stuff and not have Mr. Plummer see it. 

“Q. \\ hat time did you go back for the second demonstration? 
A. In the afternoon. 

“Q. Where was Mr. Plummer then? A. In the office. 

“Q. Was the five gallon can there then? A. No, he came right 
back and said his can was leaking, and I telephoned the West 

66 Disinfecting Company. 

“Q. I asked you was the five gallon can in there when you 
can back in the afternoon and gave the demonstration? A. It was 
leaking. 

“Q. When did you give the third demonstration. You say you 
demonstrated more than twice. A. I told you I demonstrated twice 
in one afternoon; in the morning and the afternoon. 

“Q, You said a while ago one, now you say twice, and before you 
said two or three times. A. I said I called on Mr. Plummer a num¬ 
ber of times to demonstrate this, but Mr. Plummer has never yet seen 
a complete demonstration of the sprayer, or the contents of the 
sprayer. 

“Q. He has just seen one here, has he not? A. Just about the 
workmanship. Every time that I started to demonstrate it, he walked 
away.” 

67 Upon re-direct examination the witness testified that it 
usually hikes anywhere trom ten to fifteen minutes to make 

a demonstration; that the plaintiff did not pay attention to the 
demonstration which he made over two minutes but would walk 
out into the iront of his place of business; that he could not see 
anything the matter with the sprayer then in Court, except that the 
hose was a little worn and that he could not tell that anything was 
wrong unless he tried to use it with some fluid in it; that there was 
in fact no particular occasion for explaining this sprayer to the 
plaintiff, because it wasn't sold to him. 

Upon re-cross examination the witness was questioned and testified 
as follows: 

“Q. You tried to sell him a sprayer too, did you not? Did you 
not say that a while ago? Did you not say a while ago you tried to 
sell him a sprayer, and that he could have bought that one if he 
wanted it? A. I said we try to sell a sprayer, we always try to sell 
a sprayer with the contents. A man cannot very well use this stuff 
without this. I told you I was there to sell several different articles 
if I could. I was trying to sell him everything I could in our line. 
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tiff did not have time tha he 15 fimsh 14 beca “ se the plain! 
a table in the kitchen by [he kJbox Zflh md th lT ™der 
there held five gallons and that there ‘u ca, ‘ "’ hlch he left 

ilar to the one offered in evidence a^ fWpnd ^ °r? A outside sim- 
he^ positive that there wL a latel on theS^ 8 £xhlbit “ B "' that 
ltness then testified that he had gotten Kil Pnr* u- 
hands and that it caused a stiiigin/sensation’^nd T hlS ^ aCe and 
it never affected him in any way at all beside that UmS but tbat 

W ltness then testified that he often uses one of the 
demonstrating and that the snrnvpr ,, °. I ? e , tbe prayers in 

fore the plaintiff was in nerfect^o ,n he demonstration be- 

Maryland Lunch Cm CaS Tt^it out ft at the 

it there; that during the demonstration he saw the spraver““ar? 
worked properly and that there was no evidence of a defeet 

Rll ^°“ l TOm exa mination the witness testified that he put the Kil 
Bug in the sprayer before he left the office of the defe P nrW K ' 
pany; that he took the sprayer to the Maryland T ,,n/h r COm ; 
that James Jones took the can • that he rlitP.iTi Lunch , Room an d 
to do with the thr^galfon cCn^ tfienij CourtMbaX^.? ‘ a11 
swear that he had nerer seen the threclnrcan bLore “th * f, 0t 
fact is that he put three gallons of Kil-Bug in flip f? G ’ n^ at 
and carried two gallons in the sprayer- that he drpu- Can 

from a tank; that he carried ^disinfectant to thp 16 
Room himself and he thought it^ Z in The m^ning^tn ftid 
it; that he put the Kil-Bug in the sprayer before i, 4 wh! ~ e d < ! 

{h® de R nda ? t company for the purpose of testing the sprayer lid 
to see that it.was in proper working condition; that is to Le that 
6—28o8a 
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there was no leak or anything’ around the tubes, to see that the hose 
was in proper condition and to see that the pump was all 
right. 

69 When asked whether the stop-cock worked all right the 

witness replied that it did, and then the following testimony 
occurred: 

“Q. Did you pump it so full as to find out whether the stop cock 
worked all right? A. 1 pumped it as full as was necessary to pump 

it. . . 

“Q. When you tested the sprayer, did you pump it up to find out 

whether the stop cook would work? A. It. worked properly. We 
never had any accident with it. No, sir, not to that capacity at all. 
I did not pump it that high. 

“Q. You said a while ago you did test it. A. I did not pump it 
to see if the stop cock worked that high with much pressure on it, 

sir. 

“Q. Did you not say a while ago that you did, and it worked all 
right? A. I did not say that I pumped it. I say I tested it, and it 

all worked thoroughly. i 11 

“Q. If you pump it too hard the stop cock should blow oft, should 

it not? A. Yes. sir, if you put too much air in there, it will come 

out from the stop cock. . . ,. 

“Q. You did not find out whether that was in good condition, did 

you? A. The sprayer was in perfect condition. 1 did not pump 

it up to see if that blowed off. ... 

“Q All you did was to put this material in it and pump in a 

little air to see whether it would spray? A. No, sir. 1 pumped 

more than a little bit of air. v 

“Q You pumped a good deal of air in it, did you. A. Yes, 


“Q. To see whether it would spray? A. Aes, sir. 

“Q. You did not know when you started away from that place 
whether the stop cock was in such a condition that it would 
70 go off if too much air was pumped in there? A. Yes, sir, I 
think the whole machine was in proper condition to work. 

“Q. Did vou test it to find out? A. Yes, sir. 

“Q. You tested the stop cock? A. I tested the machine as far as 

I usually do. , _ _ A u 

“Q Did you test the stop cock to find out whether it was in vork- 

in S condition, the safety valve? A. I did not test that particularly, 

no more than anything else; no, sir.” 

The witness then testified that the wire tied around the hose was 
not a sign of a defect and that so far as he could see the sprayer then 
in Court was in perfect condition; that he did not know whether 
there was any way in which the sprayer could explode. 

Upon re-direct examination the witness testified that if the cap on 
the spraver became unscrewed and someone started to pull on the 
pump it would not explode but the plunger would simply come 
out- that no air could be put into the sprayer when the cap was 
loose and that when the cap was loose one could not get air into the 
sprayer that would cause it to explode; that if the cap became un- 
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& wssx s r,i i r,“ r— 

it would come right out down lnto the Wer but that 

behSf of thfdStanVand t£&hShe k " by and on 

place of business at the Cecil s , a physician with his 

he has been in practice fif ^n i* Jj J teenth and , L Streets and that 
both with the Episcopal and Free/t, xte t n .- veai ! s • that he is connected 

science relating to diseases of tho 1i t, 1 * e P rartl( *e and 

„ together 8 of di^ of the eve ihXif m " k * T^"y all 
71 >'“« physician at the Episcopal’ hospital XchTnnH 

*■*. :Ln; K 'Ve“ " ,,d >■**'•* «»■ sfste 

’“ : rt ""■» »■- 

December, 1913. *' e s P ecia ls ^> on 4th day of 

and testified asToHowsr *° State tlie result of his examination 

*££$22 8,nil,m * n ’ “ d ■ 
bv that. I mean that there was nothino-nm? fin . dl !J8 8 " e L re ne fS»tive: 
of examination, the 

i~ 2 St r ”,ir»“„ h ?,rS 4 "S 7*'—. 

cylinder axis 90 degrees.' 1 *“ 20/2 °- The slaf * **> XI *02? 

yX 1 ^ 1 UnderStand ' one eye was normal, without glasses? A. 

“Q. And the other? A Almost «n 

- 

existence? A. The condition of h\* ^^gmatism been in 

amount of astigmatism it is a vervVnwf ev ^^ od y has a certain 

ar 'o'wi!t han 1 , th K atisavervsma11 di£L mg; very few folks 

recently caused ° U A. The°fact thaHt”^ ^ to wh ® ther or not it was 
that it was not, that it had been thcrp '™ s ‘ SVI P" e t n <*al would indicate 

-*’■■'Mass?"--sss^sssasss, 

72 “Q. Do you think that could have been u *. 

, . , t] ng into the eye of a foreign substance? a m ? V th i® ^ 
had been recent, within a dav or «o vl, . Not unless it 

eye that would cause that much bethel y g 8 Clnder in the 
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“O Did you ?ee uny evidence, in this examination, of oonjunc- 
tivitis? A. No more than usual, the amount of conjunctivitis that 
almost everybody has. Everyone has more or less. , 

“Q Just' what do vou mean by “Everyone has more or less 
A. I mean everybody has slight conjunctivitis. There are few per- 
sons who could be considered perfectly free from it. 

“Q What is conjunctivitis? A. Slight inflammation, or se\e , 
denending on the degree, of the mucus membrane, the lining ot 
the rim of the eye, the covering of the ball of the eye or both. . 

“Q. Do you consider conjunctivitis a serious ailment. A. in 

tvpe of conjunctivitis is certainly not. . „ . n 

" “0 Did Mr. Plummer have glasses when you saw him A. He 
had been wearing a pair of lenses which we checked up «t the time- 
l u -t what the amount was. it was plus plus O.FO-o, hut jmt * 

axis degree was T have forgotten—1 think it was a little off of ninety, 
about 75, or something of that sort. I remember checking them up. 
“(). Could conjunctivitis be caused by the presence m the e>e of 

anv foreign substance? A. Yes easily. . o o x- * . u 

“Q Tt would not necessarily be caused by poison. 0. Not at all. 

«Q In vour opinion would the presence of a nine per cent solu¬ 
tion of carbolic acid injected into the eye cause a serious condition of 
conjunctivitis? A. Temporarily the eonjunctivm 'V"'ld \ e \e v 
much inflamed if the lid is down and it if* instilled inside. 

“Q If it got in under normal conditions would there be any 
73 long continued effect? A. There might not be. It would 
depend somewhat on the handling of the case and how 
serious the inflammation was at the time and how much got in. 

“O \t the time vou examined Plumper was there any eviden _ 
there of the presence of acid in the eye? A. No; there was no evi¬ 
dence of anything unusual at all.’’ 

Upon cross examination the witness testified that he did not ee 
how one could conceive of a normal condition in which carbolic acid 
would be present in the eye; that he could not conceive of a normal 
condition existing when there was solution of nine per cent of car- 
holic acid in a man’s eye but that they us^ pure carbolic acid on a 
swab to cauterize ulcers in the eye: that carbolic acid in the eye might 
burn and might cause conjunctivitis; that when lie examined the 
plaintiff he found no more conjunctivitis in his eyes than is usual, 

that, is than is customarv in the eyes of everybody. 

Upon re-direet, examination the witness testified that very little 
carbolic acid could get into the eye because the first thing the eye 
does is to shut itself against all outside influence that tends to injure 
it- that if it sees anything coming its way it shuts itself by reflex 
against injury, whatever it may be, either a cinder, piece of dust or 

W *Upon re-cross examination the witness was questioned as 

“Q. Suppose in case of an explosion a man’s eyelids are burned, 
his evebrows are burned by a substance. Would that substance that 
burned off bis eyebrows and burned his eyelids be apt to burn his 
eves? A. T think it surely would.” 
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defendMt J an<TtwUfiedthaThri^ ' 'i '' '''m for “d on behalf of the 
with three gallons of Kil R nr ^ *l le s lunch room 

self at to t.ffi ’ f tl he , 'o <i P Iaced the label on the can him- 
74 Northwest °that he ^ <1ef< l ndant eom P an y 1226 H Street, 
that it was his 6.,?/? TV ? K put , tlne the '«hel on the can; 

the office of the company' that h* taklng them out of 

plaintiff’s lunch room at'61 0 Nin t, < e a . rned th , e fi 'e-gallon can to the 
set it in the k'lheTamll ( f^ ( ,!!: “^ nd wllen he arrived ‘here 

that the next thing he heard was that "the .T®" 1 ° ut , in , to the street ; 
immediately took a three (mil,,,, a e / an was leaking; that he 

Ltinch Room and transferred the contend of thefiw ‘'if Marvland 
the three-o-allon nn • thot th* *i ° ot the nve-gallon can into 

ar** - 1 =s: ttsas 

fendanU-ompan h y'wasted o^^in d " t ’® S '? [° t ) nect j on with the de¬ 
fecting and that' he handled the Kil Rn^fl i ng hngs . and disin - 
has often gotten it on his hnL j fl " ld frequently; that he 

bp. and t&Ohe’o'n™ »» » 1‘> 

Rid Ion can. .ml 

the defendant and* testified thatch! “ S ", "l tn ^ ^ and on behalf of 

Angu.t, s: r™ i” 

h ' “ ■- *. 

the p.,rr„ iir 1“'“ «»<* 

asra e?- ^ mssms* « 

Ledger Sheet No. 9646. 

West Disinfecting Co., 1226 H Street N W 
7 , „ , jt Washington, D. C„ Aug. 2,1013. 

7o Sold to Maryland Lunch Rootn^ 610 9th St. N. W„ Washington, 

Herman—New. 

1-5 gal. jekt. can Kilbug, 5 gals. 1.75. 8 76 
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Dr. W. S. Newell was then called as a witness for and on behalf 
of the defendant and testified that his business is that of ophthalmic 
surgery; that lie does nothing but that line of work and has been en¬ 
gaged in it for nineteen years; that lie is connected with the Emer¬ 
gency Hospital and the Central Dispensary, where he treats the eyes, 
that about four o'clock in the afternoon of December 4, he, in con¬ 
ference with Dr. Lamb, examined the plaintiff’s eyes. 

Witness then testified that they found the right eve to l>e a little 
hit deficient in vision without glasses hut that with glasses the vision 
was normal; that the surface of both upper lids was smooth and 
normal; that the lower lid of each eye was a little congested, showing 
capillary conjunctivitis; and that the cornea was perfectly smooth; 
that the lack of normal vision was due apparently to astigmatism 
and that this astigmatism must have been there for some time; that 
the capillary conjunctivitis which he found was about as much 
as would inconvenience the average man from reading for any 
length of time; that capillary conjunctivitis might l>e caused by any 
foreign substance in the eye or by eye strain or the use of the eve^ 
in bad light or in smoky atmosphere, hut that he would not consider 
the condition serious; that capillary conjunctivitis is continuous in 
that during the day the eye would probably inconvenience him if he 
used his eyes for four or five hours at a time, that is the eyes would 
he uncomfortable after the use of them for some time; that in his 
judgment the condition which he found was not any more serious 
than that found in the normal eye except that in the event of pro¬ 
longed use the eye would probably tire more. 


L'pon the conclusion of the defendant’s testimony the plaintiff 
offered testimonv in rebuttal as follows: 


William 11. Plummer was then recalled as a witness for 
76 and on behalf of himself and testified that Dr. Lamb examined 
him before Dr. Shute; that he never saw a five-gallon can 
such as was then in Court in his life and that he never saw a can 
with large printing on it; that one demonstration of Kil-Bug was 
made at his place of business and that the demonstration took place 
about three o'clock in the afternoon. 


Dorsey Connor was then called as a witness for and on behalf of 
the plaintiff and testified that he is employed by the plaintiff at 1206 
Pennsylvania Avenue and that in August. 1013. he worked at the 
Maryland Lunch Room: that he signed the receipt for the Kil-Bug 
and received a three-gallon can and a small sprayer and that he 
never received a five-gallon can with a label on it; that the sprayer 
and can were brought by one colored fellow. 

Upon cross examination the witness testified that he was acting as 
assistant manager of the Maryland Lunch Room when the plaintiff 
was not there; that he was positive that there was no five-gallon can 
brought there by the colored fellow; that he was present when the 
colored fellow came in: that he did not see the demonstration al¬ 
though he was in the lunch room at the time. 
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Ipon re-direct examination the witness that \ a 

Plaintiff’s Prayer No. 1 

:2#H=SSasS'“-- 

a certain disinfectant and that ot ti,^ r v . ; am , * in **• Noonan 

formed by the agents of the said deLl'hntThatThe^id ^iXf 
was not poisonous and could |,» „ ,, 1 Y, nt , . t,le slld substance 

person using the same and if thev fl.rthc fi‘ l T* " ny harm to ,h « 

said statement aforesaid that the said disdnfet not ' v, ^ >i ‘ aild ' n S 

and poisonous, and that while the ^lid nlaintiff *' < ar f Rerous 

77 r e “ in r ,nK ^ by ,lle 4e e nronifeSHel”^ £ 

ous character 11 of C said e «ulStance' 7j® asor l , of th ? dangerous and poison- 
the hands, l odv ‘ace o •«eve! ™ *? la, , ntlff " ns injured' about 
find that bv reason thereof ?ht. ' eyelas ’<*’ «,nd if they further 
Plaintiff a disease kno«m , ^iZ”'? ed ,! 0 " ,e eye of the said 
matter of law that the s a id nlaim ff i ru , ' ey are inst ™cted as 
ages as will compenlXteI,in. for 1 S - e ? t,t . led *> «*®ver such dam- 
find bv a preponderance of the ,.,- 01 ' lnj, ' rl ®-" aforesaid, unless thev 
negligence at t^thne that he „~f Z* T ' 16 * aid P la intiff's own 
which occasioned the injuriL to him Sa ' d SU ' JStanfe eaused the act 
(■ranted and exception noted.” 

Plaintiff’s Prayer No. 2. 

from the^evidence'tiia^the^Dhintiff^ 1 Ia " tbat t,)e y believe 
Noonan, proprietor of a unch cal 3 the fT V* [° r T John J ‘ 
sylvania Avenue, and if tl ev furtw (/'a V F ' X s,t, !« ted on Penn- 
defendant, the West Disinfecting fniim ^ r °"' t le evid ence that the 
ness of a .nan. .fact, .ringoSrt enga f d in the busi ' 

a disinfectant or insecticide called Kit It! ' manufactured or sold 
of August, the plaintiff purchased Ml*’ ! ^ d tha ‘ on the ** day 
of the said insecticide and that the f; -i®!! /’ ro J’ n etor a quantity 
be used with the said purchase a sprier a ' d J fu ™ if *ed to 
said purchase there was no statement ' a* 1 d ^ l,d a ^ dle f'*ne of the 

on the container informing the pltrintiff nf'Xh "YX 6 a state ment 

poisonous contents of the said insecticideV ! ,e dangerous and 

the said insecticide was dan^mnt - nd lf theyfurtherfind that 
thereof the said plaintiff while using theTa^iTwas^niSe^ I 7 reaS ° n 

P '““ 01 W. «“!■ ■» inmael •Kt£ 
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plaintiff is entitled to recover for injuries sustained by him by reason 
thereof, unless they find by a preponderance of the evidence that the 
said plaintiff was guilty of negligence at the time of the said explo¬ 
sion and that his own negligence caused the injury to himself.” 

Granted and exception noted. 


78 Defendant's Prayer No. 1. 

“If you believe that the sprayer in question which was left at the 
Maryland Lunch Room was not purchased by the plaintiff or loaned 
to him, hut taken there for demonstrating purposes and left there in 
anticipation of a second demonstration, then the plaintiff had no 
right to use it or to remove it to the F. F. V. Lunch Room and if he 
was injured by said sprayer, the defendant is not liable.” 

Refused and exception noted. 


Defendant's Prayer No. 2. 

“If you believe that the plaintiff was fairly warned as to the char¬ 
acter of Kilhug, either by the remarks of the defendant's agents, the 
name of “Kilhug”, the nature and uses of Kilhug. or the presence 
on the first can delivered to the plaintiff of the “Kilhug” label, then 
the plaintiff cannot recover.” 

Refused and exception noted. 

Defendant s Prayer No. 3. 

“The plaintiff cannot recover unless he shows by a preponderance 
of the evidence that either the failure to label the can containing 
“Kilhug” (if you find said can was not labeled), or the failure to 
give notice of the character of “Kilhug” (if you find that no notice 
was given) or both were the proximate and efficient cause of the in¬ 
jury, if any which he suffered; and, if this cause or these causes are 
not connected with the accident by an unbroken sequence of events, 
there can he no recovery.” 

Granted. 

Defendant s Prayer No. 4. 

“If, taking into consideration the intelligence of the plaintiff and 
also the purpose for which the “Kilhug” was intended to be used, 
you believe that the defendant had no reason to anticipate, 
or presume that it would he applied to the plaintiff's eyes and face, 
then the application of said “Kilhug” to the plaintiff's eyes and face 
and the injury (if any) resulting therefrom, would not be 
79 such a probable or natural result of the failure to label the 
receptacle in which said “Kil-bug” was placed (if you find 
that said receptacle was not labeled), as would make the defendant 
liable.” 

Refused and exception noted. 
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Defendant's Prayer No. 5. 

r r r;i e a7e s L p t rt£ y e 

eifsuS arid Uli "!,id' TV T ° Ug 'i t to have known > that such defect 
the Sun"." (If LT? 0 %: pkintfff. Pr0Xlraate “ d •““* Cause of 

Refused and exception noted. 


Defendant’s Prayer No. 6. 

Sa ssr s "zc a r 

»<* rz sas. aatrtosr&s 

“« 1 ’ “H° n a11 ,he evidence, you believe that the plaintiff was 
defendant” nbU y neghgence ’ then - vour verdict must be for the 
Granted. 

After consideration of the prayers the following occurred: 
j e ^ j 6 t^°urt. I will grant the two pravers of the plaintiff For the 
defendant 1 refuse the first and second, grant the third refuse the 
fourth, refuse the fifth, grant the sixth. ’ 

Mr. Culbertson: Will your Honor allow me an exception to the 
^“TtaCo urC Y^ g ^ ranting of P ra y ers > each one separately? 

Whereupon the Court charged the jury as follows: 

I he Court (Mr. Justice Gould): Gentlemen, this case comes be- 
fore you in an action brought by William H. Plummer against the 
W e&t Disinfecting Company, a corporation, defendant, for damages 
for personal injuries alleged to have been received by Mr. Plummer 

80 Vlt US ” 0i i a * ^ S \ ni * eC l ting duid which enjoyed the name of 
80 Kil-bug which has been described to you in evidence. I 

wish to get clearly before you what the cause of action is in 
order that you may make no mistake about it. The first count of'the 
declaration alleges that the defendant s agent sold to Plummer this 
fluid which was to be used as a disinfectant, declaring that it was not 
poisonous but harmless and could be used in the sprayer accom¬ 
panying the purchase, without doing any harm to the person using 
the same; that thereafter the plaintiff used this fluid in the spraver 
and in operating the sprayer the fluid flew into his eyes and face and 
burned him, as has been described in the testimony. In other words 
the cause of action is based upon the fact that the fluid which was 
sold as a disinfectant was misrepresented to the plaintiff and that 
thereby he was injured in using it in the manner he had been in¬ 
structed to use it. 

“The second count is also based upon the fact that the fluid was 
7—2858a 
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poisonous and that the defendant’s agent failed to tell the plaintiff 
of the poisonous character of the fluid or in any way to state that it 
was dangerous to use in the manner in which it was directed to be 
used. The law of the case is fully covered by the instructions granted 
bv the court and I will now read them to vou. 

i 

“The jury are instructed as matter of law that if they find from 
the evidence that the plaintiff was manager for one John J. Noonan, 
and that as such manager he purchased for the said John J. Noonan 
a certain disinfectant that at the time of said purchase he was in¬ 
formed by the agents of the said defendant that the said substance 
was not poisonous and could be used without doing any harm to the 
person using the same, and if they further find that notwithstanding 
said statement aforesaid that the said disinfectant was dangerous and 
poisonous, and while the said plaintiff was using the same as in¬ 
structed by the agents of the said defendant, an explosion occurred, 
and by reason of the dangerous and poisonous character of said sub¬ 
stance the said plaintiff was injured about the hands, l>ody, face, eyes, 
eyebrows, eyelashes, and if they further find that by reason thereof 
tiiere was caused to the eye of the said plaintiff a disease known as 
conjunctivitis, they are instructed as matter of law that the said 
plaintiff is entitled to recover such damages as will compensate him 
for said injuries aforesaid, unless they find by a preponderance of 
the evidence that the said plaintiff’s own negligence at the 
81 time that he used the said substance caused the act which oc¬ 
casioned the injuries to him. 

‘‘The jury are instructed as matter of law that if they believe from 
the evidence that the plaintiff was manager for one John J. Noonan, 
proprietor of a lunch called the F. F. V. situated on Pennsylvania 
Avenue, and if they further find from the evidence that the defend¬ 
ant, the West Disinfecting Company, was engaged in the business of 
a manufacturing chemist and that they manufactured or sold a dis¬ 
infectant or insecticide called Kil-Bug, and that on the 1st day of 
August, the plaintiff purchased for his said proprietor a quantity of 
the said insecticide, and that the said defendant furnished to be used 
with the said purchase a sprayer, and that at the time of the said 
purchase there was no statement made nor was there a statement on 
the container informing the plaintiff of the dangerous and poisonous 
contents of the said insecticide, and if they further find that the said 
insecticide was dangerous and poisonous and that by reason thereof 
the said plaintiff while using the same was injured.by an explosion 
of said sprayer, they are instructed as matter of law that the plaintiff 
is entitled to recover for injuries sustained by him by reason thereof, 
unless they find by a preponderance of the evidence that the said 
plaintiff was guilty of negligence at the time of the said explosion 
and that his own negligence caused the injury to himself. 

“On behalf of the defendant the following instructions are 

granted: 

“The plaintiff cannot recover unless lie shows by a preponderance 
of the evidence that either the failure to label the can containing 
“Kil-bug” (if you find said can was not labeled), or the failure to 
give notice of the character of “Kilbug” (if you find that no notice 
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jury, if any, which he suffered • and if thi fficlent cause of the in- 
not connected with the accidpnt to- ’ ^ i' S c . ause or these causes are 
there can he no recovery ' ' Unbroken "Woe of events, 

granted: °" beh “ lf ° f ^ defendant the following prayer was 

ant unless it is discfosedm proving the'i'lafntfff" 06 * S °" the f efend ' 
sidering whether or not the nlaintfff „ P lai “hff s own case. In con¬ 
tributed to his own injurv you lire / RU -i ty °f conduct that con- 
on his behalf, a weil'a t rev ^r'^w evidence off ered 
82 defendant and if u„on l , T ° ffered ° n behalf o{ the 

plaintiff was guilt/ of contributor 6 ” 06 ’ 'i° U bebeve that the 
verdict must be for the defendant ' neg lgenee > then your 

~? T y* *• «. for 

fendant to the plaintiff their mv H '! aS 80 ^ agents of the de- 
harmless and non-poison’ous or sold a a j*P ent ?Joying that it was 
fact that it was poisonous, or’bv giving him into h ° U |- a ^tement of 
he might gather that fact, and ‘luKv fr ° m whl u ch 

insecticide or fluid, or whatever term , of bls usin g this 

the injury which he alleires lie re- •' a Ito' a PP - to it, he received 
for him in stich an amS a *vTb3i^? 6,? i, yOUr Verdict must be 

the pain and suffering which he endmcd as'the /"u’ltoTt^ -° r 
and also for such sum as will nmnnm / , . ? ll V of the injuries 

erred for medical advice and assistance Ta™ (be { ^ e ?, Xpenses in ‘ 

taken by coun s ei re ter h the e deirendant S ^ a f ate . and * wral exceptions 
taken bv said counsel thpn onri tu u ! ereina ^°y e set forth, was 
each of said exceptions was thpn . 10 [ e v | )e ^ ore ^ le jury retired, and 
entered upon the minutes of the Tm r ' 606 se P arate ly and severally 
counsel for the deSa^ then and ft° 6 S presldlng at the trial, and 
prays the Court. th ? Court - and 

accurately set forth said exce^hnnl end i f e f® pt,ons > in wb ich is 
dence given at the trial, and at the requestVf^id" 06 ° f f 1 / 1 ® evi ' 

“ accordingly signed and sealed and made a /art ofThe th0 *2™ 
this cause tins 13th day of July, A. D. 1915, nunc pro tunc “ 

ASHLEY M. GOULD, Justice. 
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